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I. INTRODUCTION AND PURPOSE 1 

Q. Please state your name, title, and business address. 2 

A. My name is Julio C. Aguirre.  I am the Director, Pricing Customer Strategy, for 3 

Public Service Company of New Mexico (“PNM” or “Company”).  My business 4 

address is 414 Silver Avenue SW, Albuquerque, New Mexico 87102.   5 

 6 

Q. Please summarize your educational and professional qualifications. 7 

A. PNM Exhibit JCA-1 describes my educational and professional qualifications. 8 

 9 

Q. Please describe the responsibilities of the Pricing and Customer Strategy 10 

department. 11 

A. The Pricing and Customer Strategy Department is responsible for designing and 12 

implementing effective pricing strategies that result in electric offerings that strive 13 

to provide customers with accurate price signals and that align with regulatory 14 

requirements while reflecting the Company’s market and financial goals. As part 15 

of its role in the Company, my team is responsible for the preparation of PNM's 16 

retail class cost of service (“COS”) studies, the retail rate design of new or revised 17 

proposed tariffs in the Company’s jurisdiction, as well as performing the load 18 

research function. 19 

 20 

Q. Have you previously testified before the New Mexico Public Regulation 21 

Commission (“NMPRC” or “Commission”)? 22 
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A. Yes, PNM Exhibit JCA-1 also lists the cases in which I have testified before the 1 

Commission. 2 

 3 

Q. What is the purpose of your Direct Testimony? 4 

A. The purpose of my testimony is to provide an overview of PNM’s requests in this 5 

case, which seeks the approval of additional renewable energy procurements to 6 

meet the expanded energy requirements of Greater Kudu, LLC (“Customer”) for 7 

Meta’s data center near Los Lunas, New Mexico (“Data Center”) and approval of 8 

amendments to the special service contract1.  9 

In support of PNM’s application, my testimony: 10 

1) Introduces PNM's other witnesses in this case; 11 

2) Describes PNM's Application and the requested approvals;  12 

3) Provides background information on service to the Customer and explains 13 

the purpose of the Purchased Power Agreements (“PPAs”), the Energy 14 

Storage Agreements (“ESAs”), and an amended Special Service Contract 15 

(“SSC”) between PNM and the Customer; 16 

4) Addresses certain requirements of Rule 551, pertaining to prior approval of 17 

PPAs and ESAs, and demonstrates that the PPAs, ESAs and Restated SSC 18 

(defined below) meet the Commission criteria for approval, are in the public 19 

interest, and should be approved; 20 

5) Explains the need for certain variances from applicable NMPRC rules;  21 

 
1 Second Amended and Restated Special Service Contract between Public Service Company of New 
Mexico and Greater Kudu LLC, dated August 21, 2018 and approved in Case No. 18-00269-UT. 
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6) Demonstrates that PNM’s requested approvals are in the public interest; and 1 

7) Discusses other considerations related to approval of PNM’s application. 2 

Q. Are you presenting any exhibits besides PNM Exhibit JAC-1? 3 

A. Yes. I am presenting a copy of the Third Amended and Restated Special Service 4 

Contract (“Restated SSC”) between PNM and the Customer as PNM Exhibit 5 

JCA-2.  The current Second Amended Special Service Contract (“Current SSC”) 6 

was approved in Case No. 18-00269-UT. I am providing the Restated SSC here as 7 

part of PNM’s request for approval and for reference purposes because my 8 

testimony and the testimony of other PNM witnesses refer to different sections of 9 

this document. Capitalized terms not defined in my testimony are defined in the 10 

Restated SSC. I am also presenting, as PNM Exhibit JCA-3, a comparison (redline) 11 

of the Current SSC and the Restated SSC for convenience. Finally, I am presenting 12 

PNM Exhibit JCA-4, which contains a letter to PNM from the Customer briefly 13 

describing the economic benefits to the State of New Mexico attributable to the 14 

Customer’s decision to locate the Data Center in the state, as well as the economic 15 

benefits expected from the Data Center’s potential expansion and the approval of 16 

the proposed renewable energy and energy storage projects proposed in this case. 17 

 18 

Q. Why is PNM filing this case? 19 

A. The Customer has notified PNM about the expansion of its Data Center operations, 20 

with electricity demand expected to exceed the current SSC Resource capacity. The 21 

timely procurement and development of additional renewable and storage resources 22 

are necessary to meet these needs and to comply with the Customer’s sustainability 23 
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commitments as well as to maintain adequate planning and operating reserves on 1 

PNM’s system. More specifically, PNM is filing this case to seek approval of three 2 

additional PPAs totaling a nameplate capacity of 290 MW of renewable energy 3 

(i.e., solar) as well as three additional ESAs, totaling a nameplate capacity of 268 4 

MW of 4-hour battery storage, which will enable PNM to meet the growing energy 5 

and capacity needs of the Customer’s Data Center, who has stated a carbon 6 

neutrality corporate goal by powering its operations in New Mexico with 100% 7 

renewable energy.  8 

 9 

Q. Is PNM’s filing consistent with PNM’s prior sought and granted approvals? 10 

A. Yes. This filing follows the same foundational framework previously granted to 11 

serve the Customer, which is one of PNM’s larger commercial customers. In 12 

previous cases, the Commission approved the Current SSC, and other associated 13 

PPAs and battery storage projects, as well as a cost allocation and recovery 14 

mechanism to enable the Customer’s Data Center to be supported by renewable 15 

energy in a manner that protects other customers. This filing represents a logical 16 

continuation and expansion of that framework to accommodate the Customer’s 17 

projected increased load and their commitment to sustainability. Meeting this 18 

request furthers the state’s policy objectives of both a transition to a carbon-free 19 

portfolio and economic development. Furthermore, to ensure other customers 20 

continue to receive safe, reliable, and cost-effective electric service, PNM and the 21 

Customer have incorporated resources and a specific pricing structure to ensure 22 
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other customers are not adversely impacted and the addition of these resources is 1 

in the public interest. 2 

Q. Why is PNM requesting approval of the Restated SSC at this time? 3 

A. The proposed changes to the Current SSC are necessary to accommodate the 4 

addition of renewable energy resources and battery storage facilities, including but 5 

not limited to the pricing terms of the incremental resources, contractual obligations 6 

arising from the operation and dispatch of the resources. The changes are also 7 

necessary to accommodate the load growth for the Data Center, coupled with 8 

additional battery resources that provide the required capacity to maintain the 9 

system resource adequacy, as explained in more detail by PNM Witness Duane. In 10 

addition, PNM proposes to incorporate revised language to clarify the cost 11 

allocation process that has been followed by PNM and approved by the 12 

Commission, to ensure there is not an adverse impact on other customers.  13 

 14 

Q. Does the Customer’s need for additional renewable energy and capacity from 15 

PNM under the SSC anticipate any regulatory deadlines? 16 

A. Yes. PNM and the Customer request the Commission’s approval of the present 17 

application on or before December 31, 2025, in order to meet the projected 18 

commercial operation dates for all the SSC Resources as outlined in the Direct 19 

Testimony of PNM Witness Barnard. PNM believes there is a sufficient review 20 

period for the Application in light of the review and approval process by the 21 

Commission for previous amendments to the Restated SSC. The requested 22 

approvals in this case are consistent with, and an extension of, those prior 23 
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approvals. The approvals of the Restated SSC and the amended tariffs sought in 1 

this Application ensure that PNM’s procurement of the additional resources 2 

described in the proposed PPAs and ESAs will result in No Net Adverse Impact to 3 

any of PNM’s other retail customers; and, therefore, the interests of PNM’s other 4 

retail service customers will continue to be protected. 5 

 6 

Q. Please identify PNM’s other witnesses who are providing direct testimony in 7 

this case. 8 

A. The other witnesses who have filed testimony in support of this Application are:  9 

• Gary Barnard, Executive Director of Strategic Energy Development, 10 

Renewables and Contracts for PNM, will address certain requirements of 11 

Rule 551 not addressed in my testimony to provide specific information 12 

regarding the PPAs and ESAs that are the subject of this application, and 13 

support the reasonableness of the terms and conditions of these agreements. 14 

• Thomas P. Duane, PNM’s Director of Integrated Resource Planning will 15 

address matters associated with the Customer’s expanded retail load and the 16 

additional renewable energy and storage resources that will be procured by 17 

PNM and paid for by the Customer. 18 

• Stephen Jenkins, Manager of Transmission Planning for PNM, will address 19 

interconnection and transmission matters related to the proposed PPAs and 20 

ESAs. 21 

• Michael Settlage, Pricing Principal for PNM, will address the proposed 22 

changes to the existing Rate No. 36B, Rider No. 47, and Rider No. 49. 23 
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Furthermore, he describes the proposed modifications to the Contribution 1 

to Production (“CTP”) methodology applied to the Customer under the 2 

Restated SSC and how all these changes impact the rates and riders applied 3 

to the Customer per the terms of the Restated SSC. Additionally, Mr. 4 

Settlage addresses how the proposed tariffs will result in No Net Adverse 5 

Impact to other PNM customers.  6 

 
II. SUMMARY OF THE APPLICATION 7 

 8 
Q. What approvals is PNM seeking in this proceeding?  9 

A. PNM requests the approval of the following: 10 

1) pursuant to 17.9.551 NMAC (“Rule 551”), three PPAs as follows: 11 

a. a 20-year agreement for 100 MW of solar energy from the Four-Mile 12 

Mesa facility (“Four-Mile Mesa PPA”);  13 

b. a 20-year agreement for 100 MW of solar energy from the Star Light 14 

Energy Center facility (“Star Light PPA”); and 15 

c. a 20-year agreement for 90 MW of solar energy from the Windy 16 

Lane Solar facility (“Windy Lane PPA”).  17 

Collectively, along with other renewable energy resources, these are referred to in 18 

the Restated SSC as SSC Energy Resources. 19 

2) three energy storage agreements (“ESAs”), as follows: 20 

a. 100 MW of four-hour energy capacity (400 MWh) from the 21 

Four-Mile Mesa facility (“Four-Mile Mesa ESA”) over a 20-year 22 

term;  23 
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b. 100 MW of four-hour energy capacity (400 MWh) from the Star 1 

Light Energy Center facility (“Star Light ESA”), over a 20-year 2 

term; and 3 

c. 68 MW of four-hour energy capacity (272 MWh) from the Windy 4 

Lane Solar facility (“Windy Lane ESA”).  5 

Collectively, along with other battery storage resources, these are referred to in the 6 

Restated SSC as SSC Storage Resources. 7 

3) the Restated SSC, which is an Addendum to the Second Amended and 8 

Restated Special Service Contract approved in Case No. 18-00269-UT 9 

between PNM and the Customer.  10 

4) Sixth Revised Rate No. 36B, Special Service Rate – Renewable Energy 11 

Resources (“Rate No. 36B”). 12 

5) Third Revised Rider No. 47, Green Energy Rider (“Rider No. 47”). 13 

6) First Revised Rider No. 49, Production Cost Allocation Rider (“Rider No. 14 

49”). 15 

7) A variance from 17.1.210.12(B) NMAC and PNM’s 2nd Revised Rule No. 16 

4 C, which require special service contracts to reflect that they may be 17 

subject to change by the Commission. 18 

8) A variance from 17.1.2.10(B)(2)(b) NMAC, which requires a comparison 19 

of proposed new rates with present rates, which is unnecessary and 20 

inapplicable because the Restated SSC and the amendments to Rate No. 21 

36B, Rider No. 47 and Rider No. 49 are not changing any present rates. 22 
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9) A variance from the minimum data requirements established by Rule 530, 1 

which are appropriate for a general rate case but are unnecessary in this 2 

Application because it will provide no additional information useful for 3 

evaluation of the approvals sought herein. 4 

 5 

Q. Are there any proposed changes in the Restated SSC that modify the 6 

methodology currently used to recover the costs incurred to serve the 7 

Customer? 8 

A. No. The changes proposed in this case do not modify the existing cost recovery 9 

mechanisms approved in the previous amendment to the Restated SSC, and thus, 10 

the Customer will continue to be responsible for 100% of the contract costs of the 11 

PPAs and ESAs, which are paid and will continue to be paid through PNM’s Rider 12 

No. 47. Exhibits of PNM Witness Barnard include the pricing terms for the 13 

requested PPAs and ESAs and all the contractual provisions applicable to the new 14 

SSC Resources requested in this case. 15 

 16 

Q. Is PNM providing a mark-up of the proposed changes to the Current SSC and 17 

its relevant exhibits? 18 

A. Yes. The proposed changes to the Current SSC and its revised exhibits are shown 19 

in legislative format in PNM Exhibit JCA-3.  20 

 21 

Q. Is PNM proposing any changes to the existing tariffs used to serve the 22 

Customer? 23 
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A.  Yes,  PNM is proposing non-rate revisions to the tariffs that are necessary to 1 

accommodate the proposed language revisions to the Restated SSC and ensure the 2 

tariff and Restated SSC are consistent. The proposed language changes are also 3 

intended to clarify the mechanics of the calculations without substantively 4 

modifying the existing arrangement already approved by the Commission in the 5 

Current SSC. The revised tariffs maintain the current protections for other 6 

customers and some of the proposed changes to Rate No. 36B, Rider No. 47 and 7 

Rider No. 49 are in fact clerical in nature.  8 

 9 

Q. Why is PNM proposing to amend the current Rate No. 36B? 10 

A. The most substantive changes proposed for Rate No. 36B are required to clarify the 11 

derivation of the billing determinants used for any fuel costs and non-fuel energy-12 

related costs incurred to supply energy to the Customer from PNM’s existing 13 

resources, and to account for potential curtailments for the Customer’s SSC Energy 14 

Resources. As explained in more detail by PNM Witness Settlage, no rate changes 15 

are requested at this time for Rate No. 36B. PNM will seek approval of any changes 16 

to Rate No. 36B’s rates in the Company’s next base rate case filing. Exhibit D in 17 

the Restated SSC provides for the proposed Rate No. 36B. 18 

 19 

Q. What changes is PNM proposing to Rider No. 47 and Rider No. 49? 20 

A. Among the proposed clerical changes to these tariffs, PNM proposes to amend 21 

Rider No. 47 to align the tariff language and incorporate the term SSC Energy 22 
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Resources and SSC Storage Resources as defined in the Restated SSC. Exhibit C 1 

in the Restated SSC shows the proposed Rider No. 47 in this case.  2 

The language changes proposed to Rider No. 49 provide more clarity around the 3 

calculation of the CTP Component true-up mechanism while incorporating 4 

language addressing the effects of the capacity contributions resulting from the 5 

proposed SSC Storage Resources included in this Application. PNM also proposes 6 

new language to account for certain curtailments that SSC Energy Resources may 7 

have been subject to as outlined in the specific PPAs, and as projected for the Test 8 

Period, and to adjust the Contribution to Production Component calculation 9 

accordingly.2 Exhibit H in the Restated SSC shows the proposed Rider No. 49 in 10 

this case.  11 

 12 

Q. Are the proposed changes to Rate No. 36B, Rider No. 47 and Rider No. 49 13 

consistent with the Restated SSC and previous Commission’s approvals? 14 

A.  Yes. The modifications to the proposed Rate No. 36B, Rider No. 47 and Rider No. 15 

49 that have been negotiated between PNM and the Customer are consistent with 16 

the Restated SSC, previous Commission’s approvals, and are agreeable to both. For 17 

example, the current CTP Component as approved by the Commission in Case No. 18 

22-00270-UT, as well as the overall mechanism, will remain effective until the 19 

 
2 As explained in more detail in the Coincident Peak Production Methodology shown in Exhibit D1, PNM 
“…shall adjust the production of that resource [SSC Resource] to reflect what the production during that 
Coincident Peak Hour would have been had it not been curtailed”.  
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Commission approves a modification in a subsequent case.3 The proposed changes 1 

to Exhibit D1 to the Restated SSC, include some revised language intended to 2 

clarify the mechanics of the calculations needed to arrive at the CTP Component 3 

and also provide for the parameters needed to perform the true-up calculation per 4 

the terms of the proposed Rider No. 49.  If there are no changes to the methodology 5 

used to allocate generation-related costs in PNM’s next rate case filing, the 6 

calculation of the CTP will continue utilizing the methodology proposed in this 7 

case as outlined in more detail in Exhibit D1 to the Restated SSC. PNM Witness 8 

Settlage explains in more detail the changes proposed to the tariffs used to serve 9 

the Customer that address the proposed language changes to the Restated SSC as 10 

filed in PNM Advice Notice No. 645. 11 

 12 

Q. Why is PNM proposing the addition of a new exhibit, Exhibit I, in the Restated 13 

SSC? 14 

A. The proposed Exhibit I to the Restated SSC memorializes the agreement between 15 

PNM and the Customer to confer and negotiate a new approach to calculate the 16 

CTP Component as presented in Exhibit D1, in the event PNM proposes and the 17 

Commission approves a different allocation approach for production/generation 18 

related costs in a future base rate case filing. In its last rate case, PNM requested 19 

the use of a coincident peak allocator, based on three summer months and one 20 

winter month (“3S1W allocator”). This is important so that PNM credits the 21 

 
3 Per the terms of Rider No. 49, PNM recently made a compliance filing truing-up the CTP analysis presented 
in the previous rate case, demonstrating that the current CTP Component of zero is still warranted. A similar 
analysis showing the same result was also presented in the pending rate case filing in Case No. 24-00089-UT. 
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Customer a reasonable value for its SSC Resources through the cost allocation 1 

process, in concert with, and supported by any new methodology approved for 2 

generation-related costs. Furthermore, Exhibit I also requires that at the beginning 3 

of each calendar year, the Customer’s SSC Storage Resources demonstrate that they 4 

are functioning at a certified rated capacity, which will be the basis to calculate the 5 

prescribed true-up process after every rate case filing, which ensures a more 6 

accurate capacity value. 7 

 8 

Q. Will Commission approval of the three PPAs and three ESAs proposed in 9 

PNM’s application allow PNM to meet the increased load of the Customer’s 10 

Data Center? 11 

A. Yes, these agreements will be added to PNM’s portfolio to complement the 12 

resources approved to serve the customer previously in Case Nos. 16-00191-UT, 13 

18-00009-UT, 18-00269-UT, 21-00031-UT, and 23-00251-UT and to support the 14 

Data Center’s projected 85 MW load increase. 15 

 16 

III.  EVALUATION CRITERIA BACKGROUND 17 

 
Q. Please summarize the regulatory background for PNM’s service to the 18 

Customer. 19 

A. The Customer participates in a voluntary renewable program as provided for in the 20 

Renewable Energy Act (“REA”)4. Through that voluntary renewable program, the 21 

 
4  NMSA 1978, § 62-16-7(B) (2019). 
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Customer commits to matching one hundred percent of its energy consumption on 1 

an annual basis with renewable energy. The PPAs and ESAs proposed here meet 2 

the increasing energy and capacity needs at the Customer’s Data Center. The 3 

Customer has notified PNM that it is expanding the Data Center as anticipated and 4 

as allowed under the Current SSC. As with any retail customer, PNM has an 5 

obligation to serve the increased load under the Public Utility Act.5 Pursuant to the 6 

Current SSC and Restated SSC, PNM is also required to procure sufficient 7 

Additional Renewable Energy Procurements to meet the Customer's energy and 8 

capacity requirements. Additional Renewable Energy Procurements is defined in 9 

the Restated SSC as including PPAs, ESAs, Third Party PPAs, Third Party ESAs, 10 

or other procurements by PNM agreed upon by Customer and PNM. PNM and the 11 

Customer worked together to identify and evaluate the proposed PPAs and ESAs 12 

as required by the Restated SSC.  Also, as required by the Restated SSC, PNM will 13 

continue to recover the costs of these new resources directly from the Customer 14 

through Rider No. 47. 15 

 16 

Q. Has the Commission approved additional PPAs and ESAs to serve the 17 

Customer since Case No. 16-00191-UT? 18 

A. Yes. The Commission approved the initial special service contract between PNM 19 

and the Customer as well as Initial Solar Facilities PPAs to serve the Customer in 20 

Case No. 16-00191-UT.  The Commission’s approvals in that case were a key factor 21 

 
5  NMSA 1978, § 62-8-2 (1953). 
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in the Customer’s decision to locate the Data Center in New Mexico. The 1 

Commission subsequently approved Additional Renewable Energy Procurements 2 

in Case Nos. 18-00009-UT, 18-00269-UT, 21-00031-UT and more recently in 3 

23-00251-UT.  In Case No. 18-00269-UT, the Commission also approved the 4 

Current SSC, which amended the initial special service contract to remove a 110 5 

MW cap on PNM’s obligation to procure additional SSC Resources and provided 6 

for limited changes to the special service contract rates to ensure the procurement 7 

of additional SSC Resources results in No Net Adverse Impact. In Case No. 8 

21-00031-UT the Commission approved solar PPAs and an ESA for a 50 MW four-9 

hour battery storage facility, the first ESA PNM entered into to serve the Customer 10 

(“Sky Ranch Project”). Finally, in Case No. 23-00251-UT, the Commission 11 

approved another PPA of 140 MW of solar capacity and an ESA of 50 MW 12 

four-hour battery storage facility (“TAG Project”). 13 

 14 

Q. How does this application relate to the approvals granted by the Commission 15 

in Case No. 23-00251-UT, the last case approving new SSC Resources for 16 

PNM’s service of the Data Center agreements and rates associated with that 17 

request? 18 

A. This Application is a natural and logical extension of the approvals granted by the 19 

Commission previously. Granting the Application will allow PNM to continue to 20 

meet its obligations to satisfy the power demands of the Customer’s Data Center 21 

with additional SSC Resources to meet one hundred percent of Customer’s annual 22 

need for electric energy from carbon free renewable energy resources in a manner 23 
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that will continue to provide financial benefits to the community of Los Lunas 1 

where the Data Center is located and to other communities in New Mexico where 2 

the additional renewable energy resources to be procured by PNM will be located. 3 

Combined with the clarifications in the Restated SSC, these resources will provide 4 

a benefit to the public and continue the protections afforded to PNM’s other 5 

customers. 6 

 7 

IV. REQUIRED APPROVALS UNDER RULE 551 8 

 
Q. What approvals are necessary under Rule 551? 9 

A. 17.9.551.8(A) NMAC provides that no electric utility shall become irrevocably 10 

obligated as a purchaser under a Long Term Purchased Power Agreement 11 

(“LTPPA”) without first obtaining Commission written approval of the agreement. 12 

As defined in 17.9.551.7(E) NMAC, an LTPPA is a purchased power agreement 13 

with a term of five years or more, inclusive of the base term and any extensions, for 14 

which the utility intends to seek rate recovery from New Mexico retail customers, 15 

except for LTPPAs with Qualifying Facilities or LTPPAs required to be approved 16 

under the Renewable Energy Act (“REA”). Because PNM is proposing to enter into 17 

PPAs with terms of twenty years, which are not subject to the REA, Commission 18 

approval is required. Under 17.9.551.10(A) NMAC, the Commission may approve 19 

the Application without hearing if no protests are filed within sixty days after notice 20 

of the Application is given. 17.9.551.10(B) NMAC also provides that, in any event, 21 

the Commission is obligated to issue a final order no later than six months from the 22 
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date a utility files its application. Any application for Commission approval of an 1 

LTPPA must be filed within thirty days after the execution. 2 

 3 

Q. Is PNM’s Application being filed within thirty days of the execution of the 4 

LTPPAs? 5 

A. Yes.  The PPAs and ESAs associated with this application were executed on May 6 

29, 2025 and June 6, 2025.  PNM’s Application is being filed on June 13, 2025, 7 

therefore meeting the 30-day deadline established by 17.9.551.8(B) NMAC. 8 

 9 

Q. Has PNM’s Application satisfied the requirements of Rule 551 in this case? 10 

A.  Yes.  PNM’s Application, testimony and exhibits satisfy all informational and 11 

filing requirements of 17.9.551.8 NMAC and 17.9.551.9 NMAC.  Please see PNM 12 

Exhibit 1 and PNM Exhibit 2, respectively to the Application for a table showing 13 

where each provision of Rule 551 is addressed in PNM’s testimonies. 14 

 15 

Q. Will there be any impact from any of the PPAs and ESAs on PNM’s financial 16 

condition or financial metrics (17.9.551.8 D(7) NMAC)? 17 

A. Neither the PPAs nor the ESAs should impact PNM’s financial condition because 18 

100% of the contract costs are recovered from the Customer, and the Customer is 19 

contractually obligated for the costs of the PPAs and ESAs in the event the Restated 20 

SSC is terminated. 21 

 22 
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Q. How does PNM plan to recover the costs associated with these projects and 1 

what is the anticipated effect on rates to customers 17.9.551.8(D)(4) NMAC 2 

and 17.9.551.9(A) NMAC? 3 

A. 17.9.551.9(A) specifies the ratemaking treatment that will apply to all PPAs unless 4 

otherwise authorized by Commission order. Also, pursuant to 17.9.551.8(D)(4) 5 

NMAC, PNM must provide “an explanation of how the electric utility proposes to 6 

recover from ratepayers the costs incurred and an estimate of the effect on rates to 7 

customers”. As provided in the Restated SSC and as explained earlier in my 8 

testimony, PNM will recover all costs of the PPAs and ESAs directly from the 9 

Customer through Rider No. 47. 10 

 11 

V. REQUESTED VARIANCES 12 

 
Q. Is PNM seeking a variance from 17.1.2.10(B)(2)(b) NMAC and PNM’s 2nd 13 

Revised Rule No. 4? 14 

A. Yes. These provisions require standard language to be included in contracts with 15 

customers providing that contract rates are subject to change by Commission order 16 

and that PNM may seek Commission approval to modify the contract rates. The 17 

reason PNM seeks a variance from these provisions in the Restated SSC is similar 18 

to PNM's request for the same variance with regard to the Current SSC approved 19 

in Case No. 18-00269-UT. The Customer is concerned that the standard language 20 

required for contracts by 17.1.210.12(B) NMAC and PNM’s 2nd Revised Rule No. 21 

4 C might, in the future, be used to deprive the Customer of the benefits of the 22 
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agreement struck to locate and expand the Data Center in New Mexico as outlined 1 

in the SSC and Restated SSC. The terms of the Restated SSC, including the 2 

associated Special Service Rate (i.e., Rate No. 36B), Green Energy Rider No. 47, 3 

and Production Cost Allocation Rider No. 49, protect PNM's other customers such 4 

that compliance with 17.1.210.12(B) NMAC and PNM’s Rule No. 4 C is not 5 

necessary to protect them or the public interest. 6 

 7 

Q. What variances is PNM requesting from the Commission’s rate filing 8 

requirements and why is PNM requesting those variances?  9 

A.  To the extent it is necessary, PNM requests a variance from the requirement in 10 

17.1.2.10(B)(2)(b) NMAC for a statement comparing new rates with present rates 11 

and the minimum data filing requirements for general rate cases under 17.9.530 12 

NMAC. The statement of comparison required by 17.1.2.10(B)(2)(b) NMAC is 13 

inapplicable in this case because PNM is not proposing any new or revised rates for 14 

the tariffs used to serve the Customer. The modifications to Rate No. 36B, Rider 15 

No. 47, and Rider No. 49 proposed in this case are administrative in nature, 16 

intended to align with the proposed language in the Restated SSC.  17 

 18 

Q. What variances is PNM requesting from the Commission’s rate filing 19 

requirements and why is PNM requesting those variances? 20 

A. PNM is asking for a variance from 17.9.530 NMAC, given that the data required 21 

by this rule would provide no additional information useful for evaluation of the 22 

approvals sought by PNM’s application because the data is applicable to general 23 
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rate changes. The time that would be required for PNM to develop the information 1 

necessary to comply with 17.9.530 NMAC would frustrate PNM’s ability to obtain 2 

timely commission approval of its Application. The Commission has also granted 3 

these variances in the previous amendment to the Restated SSC.  4 

 5 

VI. THE APPLICATION IS IN THE PUBLIC INTEREST 6 

 
Q. Please explain how the public interest determination made in Case Nos. 7 

16-00191-UT and 18-00269-UT relates to PNM’s Application in this case. 8 

A. PNM applied to the Commission in Case Nos. 16-00191-UT and 18-00269-UT for 9 

the approval of tariffs, terms and conditions by which PNM would provide retail 10 

electric service for the Data Center project, as well as the approval of various 11 

renewable resources to meet the energy Data Center requirements. As explained in 12 

testimony in those and other subsequent cases, PNM and the Customer foresaw the 13 

need for PNM to procure additional renewable resources beyond the existing PPAs 14 

and ESAs as the Data Center load expanded, and, therefore, established a 15 

collaborative process for acquiring additional resources. In its Final Order in Case 16 

No. 16-00191-UT, the Commission found that, viewing the transaction as a whole, 17 

PNM's application provided a number of net benefits to PNM's customers and the 18 

New Mexico economy, was in the public interest, and should be approved.6 In its 19 

Final Order in Case No. 18-00269, the Commission found that PNM’s application 20 

in that case was in the public interest because it allowed PNM to supply the 21 

 
6 Case No. 16-00191-UT Final Order ¶ 98. 



DIRECT TESTIMONY OF 
JULIO C. AGUIRRE 

NMPRC CASE NO. 25-00___-UT 
 

21 

necessary renewable energy to serve the Customer’s needs at fair, just and 1 

reasonable rates while ensuring that there is No Net Adverse Impact to any other 2 

PNM retail electric service customers.7 3 

PNM’s Application in this case for additional renewable energy resources to meet 4 

projected Data Center load growth accords with the terms and conditions of service 5 

to the Customer approved previously, as modified by the changes proposed in the 6 

Restated SSC requested in this case. This Application, then, can be seen as a natural 7 

and welcome extension of that initial and subsequent public interest filings. The 8 

approval of PPAs, ESAs and the proposed modifications to the Restated SSC 9 

sought here bring additional benefits and maintain the determination of No Net 10 

Adverse Impact, as discussed later in my testimony.  11 

 12 

Q. Has the Data Center provided economic benefits, and will expansion of the 13 

Data Center as requested in this Application bring additional economic 14 

benefits to the Los Lunas community and other communities in New Mexico? 15 

A. Yes. PNM Exhibit JCA-4 describes the direct economic impact of the Customer’s 16 

Data Center to date as well as the expansion. Approval of PNM’s Application is an 17 

essential part of that plan, which is expected to result in the following economic 18 

development benefits:  19 

 
7 Case No. 1800269-UT Final Order ¶ 76. 
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  • Approximately $2.5 billion of total investment in construction and 1 

equipment of Customer’s Data Center in Los Lunas, New Mexico, including the 2 

current phase of construction; and 3 

• An average of 1,100 skilled trade workers on site daily during peak 4 

construction of the past and on-going phases of buildout, and over 400 direct 5 

operational jobs following completion. 6 

• To date, more than $5 million in direct grant funding to over 115 Valencia 7 

County area schools and nonprofits since 2019. 8 

 9 

Q. Please describe the No Net Adverse Impact (“NNAI”) Standard. 10 

A. NNAI as defined in the Restated SSC means that, on balance, this Contract (i.e., 11 

the Restated SSC) and the PNM tariffs described herein result in a neutral or 12 

positive impact on rates for PNM’s other retail electric service customers 13 

considering all relevant benefits generated and burdens created by this Contract and 14 

those PNM tariffs, as determined pursuant to Section 5.1.2 of this Contract.8 15 

 16 

Q. How does PNM expect to determine that the Restated SSC meets the No Net 17 

Adverse Impact or NNAI? 18 

A. In accordance with the language agreed to by PNM and the Customer, NNAI is 19 

essentially a no-subsidization test, that is met if the total revenue paid by the 20 

Customer (as approved by the Commission in a rate case) more than offsets the 21 

 
8 Restated SSC at p. 8. 
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total revenue requirements (i.e., costs) that would have been allocated to the 1 

Customer, absent their SSC Resources as outlined in the Restated SSC. 2 

Mathematically, the NNAI determination is met if: 3 

𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑷𝑷 ≥  𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑻𝑪𝑪𝑪𝑪𝑪𝑪 − 𝑷𝑷𝑻𝑻𝑻𝑻𝑪𝑪𝑪𝑪𝑺𝑺𝑺𝑺 4 

𝑇𝑇𝑇𝑇𝑇𝑇𝑅𝑅𝑅𝑅𝑃𝑃 = Total Revenue Requirement Projected for 36B in Test Year ("TY")9 5 

𝑇𝑇𝑇𝑇𝑇𝑇𝑅𝑅𝑅𝑅𝐶𝐶𝐶𝐶𝐶𝐶 = Total Cost Based Revenue Requirement for 36B per COS in TY 6 

𝑃𝑃𝑅𝑅𝑅𝑅𝑅𝑅𝐶𝐶𝑆𝑆𝑆𝑆 = Production Revenue Requirement Offset Subsidy from 36B in TY 7 

 8 

𝑾𝑾𝑾𝑾𝑾𝑾𝑾𝑾𝑾𝑾: 𝑷𝑷𝑻𝑻𝑻𝑻𝑪𝑪𝑪𝑪𝑺𝑺𝑺𝑺 = 𝑴𝑴𝑴𝑴𝑴𝑴[𝟎𝟎, �𝑷𝑷𝑻𝑻𝑻𝑻𝑪𝑪𝑶𝑶𝑶𝑶𝑶𝑶𝑾𝑾𝑻𝑻 − 𝑷𝑷𝑻𝑻𝑻𝑻𝑪𝑪𝑪𝑪𝑪𝑪�]  9 

𝑃𝑃𝑅𝑅𝑅𝑅𝐶𝐶𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂 = Production Revenue Requirement Offset for 36B in TY 10 

𝑃𝑃𝑅𝑅𝑅𝑅𝐶𝐶𝐶𝐶𝐶𝐶 = Production Revenue Requirement per COS for 36B in TY  11 

 12 

The difference between the PRROffset and the PRRCOS, if zero or positive, represents 13 

the potential benefits provided towards production costs supplied by the 14 

Customer’s SSC Resources, valued at the system average generation cost. This 15 

means that during the test period of a rate case filing the Customer’s SSC Resources 16 

at least offset or more than offset the production related revenue requirement that 17 

would have been allocated to the customer absent the Customer’s SSC Resources. 18 

Otherwise, the difference between the PRROffset and the PRRCOS will be negative, 19 

indicating there will be no benefits in excess of the generation costs that the 20 

Customer is responsible for. 21 

 
9 Total Revenue Requirement and Total Cost Based Revenue Requirement are calculated including the 
generation related costs projected at cost-of-service level for Rate No. 36B customer(s) as estimated in the 
CTP Component calculation and using Rate No. 36B’s projected production coincident peak demands.   
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 1 

Q. If when calculating the difference between 𝑷𝑷𝑻𝑻𝑻𝑻𝑪𝑪𝑶𝑶𝑶𝑶𝑶𝑶𝑾𝑾𝑻𝑻 − 𝑷𝑷𝑻𝑻𝑻𝑻𝑪𝑪𝑪𝑪𝑪𝑪 , the result is 2 

negative, does it mean that PNM’s other customers will be adversely 3 

impacted? 4 

A. No. In the event this calculation is negative (i.e., when the Production Revenue 5 

Requirement indicated in the cost of service for Rate No. 36B is higher than 6 

Production Revenue Requirement Offset, which represents the value of the 7 

Customer’s SSC Resources), this will result in a Contribution to Production 8 

Component greater than zero, that will be assessed to the Customer through Rate 9 

No. 36B and that will ensure the Customer pays the totality of the generation related 10 

costs incurred to serve it and compensate PNM’s other customers for this 11 

difference. 12 

 13 

Q. Given that the formula to calculate the Production Revenue Requirement 14 

Offset Subsidy from 36B is capped at zero, does that mean that there could be 15 

an adverse impact on PNM’s other customers? 16 

A. No. The calculation of NNAI still ensures that in total, the revenue requirements 17 

allocated to Rate No. 36B will be at least equal or greater than the revenue 18 

requirements calculated at the cost-based level, per the results of the Company’s 19 

COS, avoiding the subsidization of the Customer served under Rate No. 36B. 20 

 21 

Q. Are the approvals requested in this case consistent with the NNAI Standard? 22 
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A. Yes. While NNAI is a determination to be made only during a general rate case, 1 

when all relevant information is available, the approvals requested in this case are 2 

fully consistent with the NNAI standard. First, the totality of cost associated with 3 

the SSC Resources proposed in this Application will be recovered from the 4 

Customer through Rider No. 47. In addition, as shown in the formula above and in 5 

Exhibit D1 in the Restated SSC, the Customer will continue to be responsible for 6 

the allocated amount of revenue requirements associated with customer related 7 

costs, transmission-related costs and other fuel and non-fuel energy related costs, 8 

as determined in the applicable rate case filing going forward and as approved by 9 

the Commission.  10 

 11 

Q. Has PNM conducted any additional analysis demonstrating that the Current 12 

SSC and the Restated SSC rate structure meet the No Net Adverse Impact 13 

Standard? 14 

A. Yes, per the current terms of Rider No. 49, on April 15, 2025, PNM filed its first 15 

reconciliation filing comparing the coincident peak production of the SSC 16 

Resources based on stipulated capacity value factors, upon which rates were set for 17 

in the Test Period ending on December 31, 2024, and as filed in PNM rate case in 18 

Case No. 22-00270-UT, to actual coincident peak production data. In its 19 

calculation, PNM showed that when the Customer resources’ estimated production 20 

(i.e., Production Revenue Requirement Offset in formula above) was trued-up with 21 

actual data, the Customer’s Contribution to Production Component remained at 22 

zero, indicating that the value of the Customer’s SSC Resources did not result in 23 
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any under collection of generation-related costs, confirming what was projected for 1 

the Test Period ending on December 31, 2024.  2 

 3 

Q. What does this mean in terms of the formula outlined above? 4 

A. Using the terminology from the formula referenced above, the 2025 true up showed 5 

that the Production Revenue Requirement Offset was greater than the Production 6 

Revenue Requirement per the COS during the Test Period of 2024. Therefore, the 7 

Total Revenue Requirement projected for Rate No. 36B that was used to set base 8 

rates, was greater than the Total Revenue Requirement per the COS, thus resulting 9 

in no subsidization to Rate No. 36B and No Net Adverse Impact to other PNM’s 10 

customers. The Direct Testimony of PNM Witness Settlage provides a numerical 11 

example showing the analysis supporting the calculation of the CTP Component 12 

and No Net Adverse Impact as outlined in the formula referenced above. 13 

 14 

Q. Will the approval of the Restated SSC and the requested SSC Resources 15 

impose any other incremental costs on PNM’s other retail customers, such as 16 

transmission network upgrades? 17 

A. No, the investments in network upgrades for the additional SSC Resources to meet 18 

the Data Center's load will not impose any incremental cost on PNM's other retail 19 

customers.10 According to the Restated SSC, any other facilities costs that are 20 

 
10 There are some on-going operations and maintenance costs associated with the transmission facilities 
required for the SSC Resources proposed in this case. However, as explained by PNM Witness Stephen 
Jenkins, the annual amount is di minimis and represents costs that PNM is obligated to incur for any similar 
transmission project, and not necessarily specific to the PPAs and ESAs requested in this case. 
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directly attributable to upgrades that can only be used by Customer will be 1 

recovered by PNM through direct reimbursement by Customer under separate 2 

Electric Facilities Agreement(s) or reimbursement agreement(s) between Customer 3 

and PNM. 4 

 5 

VII. STAKEHOLDER ENGAGEMENT 6 

 7 
Q. Please describe PNM’s stakeholder engagement regarding this Application. 8 

A. PNM scheduled and held meetings with stakeholders to provide an overview of 9 

PNM’s Application and gather some preliminary feedback. PNM shared an 10 

overview of the Application including the proposed resources and addressed 11 

questions from stakeholders in attendance during the May 22, 2025 bi-monthly 12 

External Stakeholder meeting. Additionally, PNM met with the Commission Staff 13 

on May 14, 2025, and with the New Mexico Department of Justice on May 20, 14 

2025 to present an overview of the proposals included in this application. PNM 15 

values the feedback and collaboration received throughout this engagement 16 

process. 17 

 18 

VIII. CONCLUSION 19 

 20 
Q. Please summarize the conclusions reached in your testimony. 21 

A. Approval of PNM’s Application is in the public interest. Consistent with the 22 

Commission's Final Order in Case No. 18-00269-UT and the amendments to the 23 

SSC approved in that case, PNM has collaborated with the Customer to determine 24 
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a cost-effective solution to meet the Customer’s growing energy needs. PNM's 1 

Application in this case meets all requirements of Rule 551 with regard to the 2 

approval of the Four-Mile Mesa PPA and ESA, the Star Light PPA and ESA, and 3 

the Windy Lane PPA and ESA, and it is in the public interest. Commission approval 4 

of all the SSC Resources described in PNM’s Application, pursuant to the 5 

modifications of the Current SSC as set forth in the Restated SSC and the 6 

implementation of the proposed revisions to Rate No. 36, Rider No. 47 and Rider 7 

No. 49, will provide for a mechanism to maintain a No Net Adverse Impact to 8 

PNM’s other retail customers and will result in the additional economic 9 

development benefits in New Mexico described earlier in this testimony. 10 

Commission approval of the proposed SSC Resources and Restated SSC described 11 

in PNM’s Application is necessary to timely meet the Customer's capacity and 12 

energy needs for the expanded Data Center. 13 

 14 

Q. Does this conclude your testimony? 15 

A. Yes, it does. 16 

 17 
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THIRD AMENDED AND RESTATED SPECIAL SERVICE CONTRACT 

This Third Amended and Restated Special Service Contract (�Contract�), entered into this __ day 
of June, 2025 (�Execution Date�), is by and between Public Service Company of New Mexico, a 
New Mexico corporation (�PNM� or �Company�) and Greater Kudu LLC, a Delaware limited 
liability company (�Customer�) and amends the Second Amended and Restated Special Service 
Contract dated August 21, 2018 (�Second Amended Contract�), between PNM and Customer. 
PNM and Customer may be referred to in this Contract individually as a �Party� and collectively 
as the �Parties.� 
 

RECITALS 
 

This Contract is made with reference to the following facts, among others: 
 

A. PNM is a public utility that owns and operates electric generation, transmission and 
distribution facilities and is subject to the laws of the State of New Mexico and the jurisdiction of 
the New Mexico Public Regulation Commission (�NMPRC�). 

 
B. PNM and Facebook, Inc., nka Meta Platforms, Inc., Customer�s parent corporation 

(�Facebook�), entered into a Special Service Contract effective July 9, 2016 (�Original 
Contract�), which sets forth Facebook�s intent to develop, construct, own and operate a data 
center, employing the best available energy efficiency technology and equipment, on a phased 
basis and, at its sole cost and expense, consisting of one or more facilities to be located at a site 
within PNM�s service territory (�Data Center�). 

 
C. The Original Contract also sets forth PNM�s agreement to provide electric supply 

service to the Data Center primarily through a blend of renewable resources as the load at the Data 
Center increases over time, which will require procurement by PNM of energy and capacity from 
Renewable Energy Facilities at Customer�s sole cost and expense. 

 
D. The NMPRC issued a final order approving the Original Contract on August 17, 

2016, in the Matter of the Application of Public Service Company of New Mexico for Expedited 
Approval of Power Purchase Agreements, Special Service Rate and Special Service Contract, New 
Green Energy Rider, Exemption from Energy Efficiency Rider, Variances from 17.1.210.12(B) 
and PNM Rule No. 4, ¶ C and for Other Related Regulatory Approvals, Case No. 16-00191-UT.  

 
E. PNM and Facebook entered into the First Amended Contract to, among other 

things, reflect certain amendments and corrections to the Original Contract made during the 
hearing in Case No. 16-000191-UT and update the Customer Charge and Transmission Demand 
Charge approved by the NMPRC in Case No. 16-00276-UT. Facebook subsequently assigned the 
First Amended Contract to Customer pursuant to Section 14.1 of the First Amended Contract on 
December 5, 2017, and as amended on December 7, 2017. 

 
F. PNM and Customer entered into the Second Amended Contract to, among other 

things, remove the maximum load limit and change the contribution to production cost element to 
a demand charge and modify this component to no longer be fixed in nature.  
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G. The NMPRC issued a final order approving the Second Amended Contract on 

October 17, 2018, in the Matter of Public Service Company of New Mexico�s Application for 
Approval of an Amended Special Service Contract with Greater Kudu LLC, Two Purchased Power 
Agreements Pursuant to 17.9.551 NMAC, Original Rider No. 49, Amended Rate No. 36B and 
Amended Rider No. 47, Case No. 18-00269-UT. 

 
H. Customer desires to meet one hundred percent (100%) of Customer�s annual need 

for electric energy for the Data Center from clean and renewable energy resources to be owned by 
PNM or acquired by PNM under one or more power purchase agreements having fixed terms and 
conditions, the cost of which, in either case, will be recovered from Customer as provided in the 
Green Energy Rider as defined in this Contract.  

 
I. The Parties agree that the addition of SSC Storage Resources provides benefits to 

the PNM system, and agree to determine principles that properly allocate the benefits of such 
resource additions per the terms of this Contract.   

 
J. PNM desires to sell, and Customer desires to purchase, on the terms set forth in this 

Contract, all electric capacity and energy required to meet the electric utility service requirements 
of the Data Center. 

 
K. In order to provide electric service to the Data Center to meet Customer�s load 

requirements, additional extensions of PNM�s electric system may be required from time to time. 
 

L. PNM and Customer intend that this Contract and all of the PNM tariffs described 
in this Contract will allow PNM to recover its reasonable costs of providing electric service to 
Customer for the Data Center in a manner that results in No Net Adverse Impact (as defined in 
this Contract). 

  
M. PNM�s charges for electric service to Customer under this Contract will consist of 

Rate 36B--Special Service Rate, Rider No. 47--Green Energy Rider, Rider No. 49--Production 
Cost Allocation Rider, and other applicable rate riders, all as described in Section 5. 

   
N. The Parties now desire to amend and restate the Second Amended Contract as 

necessary to accommodate Customer�s request and to reflect certain changes agreed to by the 
Parties as set forth in this Contract. 
 

AGREEMENT 
 
In consideration of the premises and mutual covenants contained in this Contract, the Parties, 
intending to be bound, hereby agree as follows: 
 
1. DEFINITIONS 

 
1.1 As used in this Contract, the following terms, when initially capitalized, shall have 

the following meanings:  
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�Additional Renewable Energy Procurements� means, subject to the procedures set 

forth in Section 3.1.2, procurements of Renewable Energy resources and/or Alternative Capacity 
Projects other than the Initial Solar Facilities PPAs, pursuant to PPAs, ESAs, Third Party PPAs, 
Third Party ESAs, or other procurements by PNM agreed upon by Customer and PNM. 

 
�Affiliate� means, with respect to a Party, any entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with such 
Party. For this purpose, �control� means the direct or indirect ownership of fifty percent (50%) or 
more of the outstanding capital stock or other equity interests having ordinary voting power. 

 
�Alternative Capacity Project� means, subject to the procedures set forth in Section 

3.1.2, any project that can provide capacity to serve the Customer�s needs. 
 
�Applicable Laws� means, in relation to any person, entity, transaction or event, all 

federal, state, provincial, local or municipal laws, statutes, codes, acts, treaties, ordinances, orders, 
judgments, writs, decrees, injunctions, rules, regulations, governmental approvals, licenses, 
permits, directives, and requirements of all regulatory and other Governmental Authorities, by 
which such person or entity is bound or having application to the transaction or event in question. 

 
�Balancing Area Authority� has the meaning given by NERC in its Glossary of Terms 

Used in NERC Reliability Standards, as may be amended from time to time. 

�Bankrupt� means, with respect to a Party: 
 
(a)  The Party makes an assignment for the benefit of creditors, admits in writing 

its inability to pay its debts as they become due, files a voluntary petition in bankruptcy, is 
adjudicated as bankrupt or insolvent; files a petition or answer seeking for the Party any 
reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar 
relief under any present or future statute, law, or regulation; the Party files any answer admitting 
or not contesting the material allegations of a petition filed against the Party (as applicable) in 
any such proceeding; or the Party seeks, consents to, or acquiesces in, the appointment of any 
trustee, receiver, custodian, or liquidator of the Party or of all or any substantial part of the 
Party�s properties; or the Party�s directors, or shareholders take action to dissolve or liquidate 
the Party; or 

 
(b) Involuntary petitions in bankruptcy are brought against the Party or an 

answer proposing the adjudication of the Party as a debtor or bankrupt or proposing the Party�s 
liquidation or reorganization pursuant to any applicable bankruptcy law is filed in any court and 
the Party consents to or acquiesces in the filing thereof or such petition or answer is not 
dismissed within sixty (60) days after the filing thereof. 

 
�Business Day� means any day except a Saturday, Sunday, a Federal Reserve Bank 

holiday, a holiday in the State of New Mexico, or the Friday following Thanksgiving. A Business 
Day shall begin at 8:00 a.m. and end at 5:00 p.m. local time. 
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�CAISO� means the California Independent System Operator. 
 
�Capacity Agreement� means an agreement regarding Alternative Capacity Projects that 

is not an ESA.  
 
�Claiming Jurisdiction� means California, Washington, and any jurisdiction or balancing 

authority area that will claim or purport to claim for the importer, recipient, or jurisdiction, through 
compliance mechanisms or otherwise, the Carbon or greenhouse gas characteristics or any other 
Environmental Attributes of the energy or capacity delivered into such jurisdiction or balancing 
authority area, or create a circumstance that could lead to any of (i) the retirement of Renewable 
Energy Certificates in whole or in part, (ii) claims to Environmental Attributes, (iii) questions as 
to why the Renewable Energy Certificates were not retired in whole or in part by the delivery, for 
example in the nature of the Oregon Department of Energy�s June 23, 2017, request for stakeholder 
comment; (iv) questions as to why Customer�s Environmental Claims were not affected by such 
delivery or (v) any of the circumstances set forth in item (iv) in the definition of Deemed Delivery. 

 
�Confidential Information� has the meaning set forth in Section 15.1. 
 
�Contract� has the meaning set forth in the preamble, including any exhibits and 

attachments thereto, as each may be amended from time to time. 
 
�Contribution to Production Component� has the meaning set forth in Exhibit D1,

Section C. 
 
�Cost-Based Allocated Revenue Requirement� means the amount of functionalized 

revenue requirement allocated to any specific rate class as determined through a cost of service 
study as accepted by the NMPRC in a rate case, which may differ from the Test Period Revenue 
or actual realized revenue for the rate class based on rates approved by the NMPRC. 

 
�Customer� has the meaning set forth in the Preamble. 
 
�Customer Event(s) of Default� has the meaning set forth in Section 9.1. 
 
�Customer Indemnitee� has the meaning set forth in Section 13.2. 
 
�Data Center� means the facility described in Recital B.
 
�Deemed Delivery� means (i) �direct delivery of electricity� from an SSC Resource as 

that term is used in California�s Regulation for the Mandatory Reporting of Greenhouse Gas 
Emissions (title 17, California Code of Regulations, section 95100 et seq.) in the case of California 
as a Claiming Jurisdiction, as that term is used in Washington�s regulation for Reporting of 
Greenhouse Gases (W.A.C. ch. 173-441) in the case of Washington as a Claiming Jurisdiction, or 
the analogous term under any other Claiming Jurisdiction�s greenhouse gas reporting or cap-and-
trade regulations pursuant to which deliveries of electricity are assigned to, attributed to, or 
designated as being from a specified generator in the case of any other Claiming Jurisdiction, (ii) 
delivery or scheduling of electricity or capacity from an SSC Resource is eligible for a greenhouse 
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gas award or allowance through submission of a greenhouse gas bid (or comparable action), (iii) 
a Claiming Jurisdiction can otherwise claim or purport to claim for the importer, recipient, or 
jurisdiction, through compliance mechanisms or otherwise, the Renewable Energy Attributes or 
any other carbon or greenhouse gas characteristics of the SSC Resource�s energy or capacity 
delivered into such Claiming Jurisdiction; or (iv) the delivery to the Claiming Jurisdiction will lead 
to or create a circumstance that could lead to any of (A) the retirement of SSC Resource RECs, 
the reduction of the number of SSC Resource RECs retired on Customer�s behalf, or interference 
with or contravention of Customer�s exclusive rights to make the claims related to the Renewable 
Energy Attributes, (B) claims to Renewable Energy Attributes, or (C) impairments of Renewable 
Energy Attributes by the initiation of a proceeding before any state or federal securities, utility, 
environmental, energy, or transportation regulator the subject of which relates to retirement of 
Renewable Energy Attributes due to the report of delivery of electricity, for example in the nature 
of the Oregon Department of Energy�s June 23, 2017, request for stakeholder comment. The mere 
physical flow of energy to a Claiming Jurisdiction absent (i), (ii) (iii) or (iv) does not constitute a 
Deemed Delivery.  

 
�Early Termination Payment� has the meaning set forth in Section 9.6. 
 
�EDAM� means the CAISO extended day-ahead market. 
 
�Effective Date� means the date on which NMPRC Approval is obtained. 
 
�EIM� means the CAISO energy imbalance market. 
 
�Equitable Defense� means any bankruptcy, insolvency, reorganization and other laws 

affecting creditors� rights generally, and with regard to equitable remedies, the discretion of the 
court before which proceedings to obtain same may be pending. 

 
�ESA� means energy storage agreement. 
 
�Event of Default� means a Customer Event of Default or a PNM Event of Default. 
 
�Excess Energy� means energy delivered to PNM�s system from the SSC Resources that 

exceeds, on an hourly basis, the sum of (i) Customer�s load at the Data Center and (ii) the energy 
charging SSC Storage Resources; including discharging SSC Storage Resources that does not 
serve Customer�s load at the Data Center and excluding discharging energy from SSC Storage 
Resources that does serve Customer�s load at the Data Center.  

 
�Excess Energy Production Credit� means Excess Energy for the hour times the power 

price index, for the hour, to which the Parties may mutually agree in writing from time to time, 
provided that to the extent the seller in any SSC Resource Procurement agrees to bear the risk of 
any negative pricing or Excess Energy, then the Excess Energy Production Credit as it relates to 
Excess Energy from the applicable SSC Resource shall be adjusted to credit to Customer the 
allocation to the seller of such risk as agreed to in the applicable SSC Resource Procurement. 

 
�Execution Date� has the meaning set forth in the preamble. 
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�Facebook� has the meaning set forth in the Recitals. 

�FERC� means the Federal Energy Regulatory Commission or its successor agency. 
 
�First Amended Contract� has the meaning set forth in the Preamble. 
 
�Governmental Authority� means: 

 
(a) Any federal, state, local, municipal or other governmental entity; 
 
(b) Any governmental, regulatory or administrative agency, commission, or other 

authority lawfully exercising or entitled to exercise any administrative, executive, judicial, 
legislative, police, regulatory or taxing authority or power (including the North American 
Electric Reliability Corporation); or 

 
(c) Any court or governmental tribunal, or any quasi-governmental or self-regulatory 

body, agency; provided, however, that �Governmental Authority� shall not include either 
Party. 

 
�Green Energy Rate� has the meaning set forth in Section 5.1.1. 
 
�Green Energy Rider� has the meaning set forth in Section 5.1. 
 
�Initial Solar Facilities PPA� has the meaning set forth in Section 3.1.1. 
 
 �Losses� means, with respect to any Party, any and all liabilities (including but not limited 

to liabilities arising out of the application of the doctrine of strict liability), obligations, losses, 
damages, penalties, claims, actions, suits, judgments, costs, expenses and disbursements 
(including reasonable legal fees and expenses), and whether arising in equity, at common law, or 
by statute, or under the law of contracts, torts or property, of whatsoever kind and nature, including 
without limitation claims for property damage, and personal injury. 

 
�Market Cap� has the meaning set forth in Section 14.1. 
 
�Market Operator� means the operator of the Balancing Authority Area or any other 

entity performing the market operator function for the Balancing Authority Area or any organized 
day-ahead or intra-hour market for a region that includes PNM�s system. 

 
�MW� means a megawatt (or 1,000 kilowatts) of electric energy generating capacity or 

demand. 
 
�MWh� means a megawatt-hour (or 1,000 kilowatt-hours) of electric energy. 
 

�NERC� means the North American Electric Reliability Corporation or any successor 
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organization. 

�New Mexico Public Regulation Commission� or �NMPRC� means the New Mexico 
Public Regulation Commission or any successor agency. 

 
�NMPRC Approval� has the meaning set forth in Section 2. 
 
�No Net Adverse Impact� means that, on balance, this Contract and the PNM tariffs 

described herein result in a neutral or positive impact on rates for PNM�s other retail electric 
service customers considering all relevant benefits generated and burdens created by this Contract 
and those PNM tariffs, as determined pursuant to Section 5.1.2 of this Contract. 

 
�Notice� means notices, requests, statements, invoices, or payments provided in 

accordance with Section 17 and Exhibit G. 
 
�Party� or �Parties� has the meaning set forth in the Preamble. 
 
�Person� means any individual, corporation, company, voluntary association, partnership, 

incorporated organization, trust, limited liability company, or any other entity or organization, 
including any Governmental Authority. 

 
�PNM� has the meaning set forth in the Preamble. 
 
�PNM Event(s) of Default� has the meaning set forth in Section 9.3. 
 
�PNM Indemnitee� has the meaning set forth in Section 13.1. 
 
�PPA� means a power purchase agreement. 
 
�Production Cost Allocation Rider� has the meaning set forth in Section 5.3.  
 
�Production Revenue Requirement� is the PNM filed Test Period Revenue associated 

with production-related costs included in the Company�s cost of service study in the corresponding 
rate case filing as accepted by the NMPRC, in accordance with the formula provided in Exhibit 
D1, ¶ (C). 

 
�Production Revenue Requirement Offset� is defined in Exhibits D1. 
 
�Production Revenue Requirement Offset Subsidy� means the greater of (a) $0 or (b) 

as each are determined only during each general rate proceeding, (i) the Production Revenue 
Requirement Offset minus (ii) The Production Revenue Requirement. 

 
�Promotional Materials� has the meaning set forth in Section 15.7.2. 
 
�Records� has the meaning set forth in Article 26. 
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�Regional Market� means a regional market entity that, to enable PNM�s participation, 
would require PNM to definitively relinquish control and responsibility for implementation of 
NERC BAL-001 standards and any successor reliability standard, or otherwise uses pricing 
mechanisms to determine individual generating unit dispatch; provided that a Regional Market 
does not include CAISO�s EIM or  EDAM, Southwest Power Pool�s Markets+ or other voluntary 
day-ahead market within the Western Interconnection whereby participants are not required to 
include all energy and capacity resources on their system in order to participate in such market. 

 
�Reliability Curtailment� is defined in Section 8.1.1. 
 
�Renewable Energy� means electrical energy generated from a source that (i) is not fossil 

carbon-based and (ii) constantly renews itself or that is regarded as practically inexhaustible, which 
may include without limitation solar, wind, or geothermal technologies. 

 
�Renewable Energy Act� means NMSA 1978, Sections 62-16-1 to -10. 
 
�Renewable Energy Attributes� means all attributes, aspects, characteristics, claims, 

credits, benefits, reductions, offsets or allowances of an environmental or other nature that are 
created or otherwise arise from the Renewable Energy Facilities� generation of electricity from 
renewable energy resources in contrast with the generation of electricity using nuclear or fossil 
fuels or other traditional resources. Forms of such attributes include any and all environmental air 
quality credits, green credits, including carbon credits, emissions reduction credits, emission rate 
credits, certificates, tags, offsets, allowances, or similar products or rights, howsoever entitled, (i) 
resulting from the avoidance of the emission of any gas, chemical, or other substance, including 
mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, carbon monoxide, particulate matter or 
similar pollutants or contaminants of air, water or soil gas, chemical, or other substance, and (ii) 
attributable to the generation, purchase, sale or use of Renewable Energy. Renewable Energy 
Attributes include those currently existing or arising during the Term under local, state, regional, 
federal, or international legislation or regulation relevant to the avoidance of any emission 
described above under any governmental, regulatory or voluntary program, including the United 
Nations Framework Convention on Climate Change (UNFCCC) and related Kyoto Protocol or 
other programs, laws or regulations. Renewable Energy Attributes include all Environmental 
Attributes and Future Environmental Attributes for any SSC Resource as defined in the applicable 
Third Party PPA or Third Party ESA, as well as the exclusive right to report the ownership of any 
such attributes, aspects, characteristics, claims, credits, benefits, reductions, offsets or allowances 
to any other Person, including in compliance with federal or state law if applicable. Renewable 
Energy Attributes specifically exclude (i) Tax Credits, (ii) depreciation deductions and 
depreciation benefits, and other tax benefits arising from ownership or operation of the Renewable 
Energy Facilities, and (iii) any energy, capacity, reliability or other power attributes from the 
Renewable Energy Facilities. 

 
�Renewable Energy Certificate� or �REC� means a document evidencing that the 

enumerated renewable energy kilowatt hours have been generated from a Renewable Energy 
Facility and certified as such by WREGIS in accordance with the Renewable Energy Act. For 
purposes of this Contract, including PNM�s obligations under Section 3.2, the RECs shall be 
accumulated on a MWh basis with one (1) REC for each MWh of Renewable Energy generated. 
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For purposes of this Contract, RECs include all Renewable Energy Attributes associated with the 
generated energy. �Renewable Energy Certificate� or �REC� excludes (i) any local, state or federal 
investment tax credit, production tax credit, depreciation deductions or other tax benefit based on 
ownership of, or wholesale market sale of energy production from, the Renewable Energy 
Facilities, including the Tax Credits, and (ii) depreciation and other tax benefits arising from 
ownership or operation of the Renewable Energy Facilities unrelated to its status as a generator of 
renewable or environmentally clean energy. 

 
�Renewable Energy Facilities� means the Solar Facilities and any other facilities for 

producing Renewable Energy, whether developed by PNM or a third party. 
 
�Renewable Portfolio Standard� means the requirements set forth in the Renewable 

Energy Act, and implementing regulations (including NMPRC Rule 17.9.572 NMAC), as either 
may be amended from time to time. 

 
�Replacement RECs� means RECs sourced by PNM from the market or its own portfolio, 

with the same vintage year as the time of the applicable curtailment, from a renewable energy 
project that declared commercial operation after December 31, 2019, and from resources in 
locations prioritized as follows: (1) New Mexico; (2) states bordering New Mexico and 
interconnected to the Western Electric Coordinating Council system (�WECC�); and (3) otherwise 
interconnected to WECC.  

 
�Representatives� has the meaning set forth in Section 11. 
 
�Solar Facilities� means the electric solar facilities as more particularly described in 

Section 3.1.1, to be constructed, owned and operated by an Affiliate of PNM at one or more Solar 
Facilities Sites, together with all materials, equipment systems, structures, features and 
improvements necessary to produce electric energy at such facility. 

 
�Solar Facilities Site� means the real property on which one of the Solar Facilities is, or 

will be located, as further described in Section 3.1.1. 
 
�Special Service Rate� has the meaning set forth in Section 5. 
 
�SSC Energy Resource� means an SSC Resource that is not a SSC Storage Resource.  
 
�SSC Resource� means any energy generation or storage, or capacity, resource contracted 

with by PNM on Customer�s behalf pursuant to this Contract. 
 
�SSC Resource Procurement� means an Initial Solar Facilities PPA or an Additional 

Renewable Energy Procurement. 
 
�SSC Storage Resource� means an SSC Resource that is an Alternative Capacity Project 

capable of being charged and discharged. 
 
�SSC Storage Resource Capacity Value Factor� means the percentage applied to an SSC 
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Storage Resource�s nameplate capacity for purposes of determining the Production Revenue 
Requirement Offset. The value is 78% for all SSC Storage Resources filed for NMPRC approval 
prior to December 31, 2025 (even if not yet approved by NMPRC by this date), and this value 
shall endure as a fixed value for the life of each applicable ESA. For any SSC Storage Resources 
filed for NMPRC approval on or after December 31, 2025, the percentage applied shall (1) 
mutually agreed in writing by the parties as early as practicable during a procurement process as 
described in Section 3, (2) be consistent with appropriate industry capacity evaluation methods for 
comparable storage resources, and (3) endure as a fixed value for the life of each applicable ESA. 
The value agreed by the Parties shall not be subject to change as part of a reconciliation utilizing 
Rider 49 � Production Cost Allocation Rider. The SSC Storage Resource Capacity Value Factors 
for all SSC Storage Resources shall be utilized in establishing Customer�s rates in any general rate 
case after the Effective Date of this Contract.  

 
�System Supplied Energy� means energy provided to Customer through other energy 

resources available to PNM for overall system needs during hours when energy sourced from SSC 
Resources, including energy discharged from SSC Storage Resources, is not sufficient to meet the 
hourly energy needs of the Customer. 

 
�Tax Credits� means investment tax credits under Section 48 of the U.S. Internal Revenue 

Code of 1986, as amended, or any successor or other provision providing for a federal tax credit 
determined by reference to renewable electric energy produced from renewable energy resources 
of the type used to generate Renewable Energy and/or any federal, state or local investment tax 
credit or federal, state or local production tax credit determined by reference to renewable electric 
energy produced from renewable energy resources in effect in the State of New Mexico. 

 
�Term� has the meaning used in Section 4. 
 
�Test Period Revenue� means the amount of revenue that is forecast to be collected from 

each rate class at NMPRC-approved rates, which may differ from the Cost-Based Allocated 
Revenue Requirement for that rate class. 

 
�Third Party PPA� has the meaning used in Section 3.1.2. 
 
�Third Party ESA� has the meaning used in Section 3.1.2. 
 
�Transmission Revenue Requirement� is the NMPRC-approved Test Period Revenue 

associated with transmission related costs included in the Company�s cost of service study in the 
corresponding rate case filing. 

 
�Uncontrollable Forces� means any cause beyond the reasonable control of the Party 

affected and not due to its fault or negligence, including, but not limited to, acts of God, flood, 
earthquake, storm, fire, lightning, epidemic, war, terrorist activity, riot, civil disturbance, sabotage, 
inability to obtain permits, licenses, and authorizations from any Governmental Authority for any 
of the materials, supplies, equipment, or services required to be provided hereunder, fuel shortages, 
breakdown or damage to generation and transmission facilities belonging to PNM or any of its 
Affiliates, failure of facilities, strikes or other labor disputes, or restraint by court or Governmental 
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Authority, any of which by exercise of due foresight such Party could not reasonably have been 
expected to avoid, and which by the exercise of due diligence it is unable to overcome. 
Uncontrollable Force also includes Force Majeure Event under the applicable SSC Resource 
Procurement. Under no circumstances shall the following constitute an Uncontrollable Force: (a) 
a Party�s ability to enter into a contract at a more favorable price or under more favorable 
conditions or other economic reasons, or (b) delays or nonperformance by suppliers, vendors or 
other third parties with whom a Party has contracted, except to the extent that such delays or 
nonperformance were due to circumstances that would constitute Uncontrollable Forces. The term 
�Uncontrollable Forces� does not include outages to the extent such are not caused or exacerbated 
by an Uncontrollable Force. 

 
�WREGIS� means the Western Renewable Energy Generation Information System or 

any successor renewable energy tracking and reporting system adopted for purposes of the 
Renewable Portfolio Standard. 

 
1.2 Rules of Construction. Unless the context of this Contract otherwise clearly 

requires, (i) references to the plural include the singular, (ii) references to the singular include the 
plural, (iii) references to one gender include the other gender, (iv) the terms �include,� �including� 
and similar terms are not limiting and have the inclusive meaning represented by the phrase 
�including without limitation,� (v) the term �or� is not exclusive, (vi) the terms �hereof,� �herein,� 
�hereunder,� �hereto� and similar terms in this Contract refer to this Contract as a whole and not 
to any particular provision of this Contract, (vii) the terms �day� and �days� mean and refer to 
calendar day(s) and (viii) all references to �dollars� or �$� shall mean U.S. dollars. Unless 
otherwise set forth herein, references in this Contract to (i) any document, instrument or agreement 
(including this Contract) (A) include and incorporate all exhibits, schedules, disclosure schedules 
and other attachments thereto, (B) include all documents, instruments or agreements issued or 
executed in replacement thereof and (C) mean such document, instrument or agreement, or 
replacement or predecessor thereto, as amended, modified or supplemented from time to time in 
accordance with its terms and in effect at any given time, and (ii) a particular law, regulation or 
ordinance means such law, regulation or ordinance as amended, modified, supplemented or 
succeeded, from time to time and in effect at any given time and all rules and regulations 
promulgated thereunder, unless the context requires otherwise. All Article, Section, Exhibit and 
Schedule references herein are to Articles, Sections, Exhibits and Schedules of this Contract, 
unless otherwise specified. 
 
2. CONDITIONS PRECEDENT 

 
Except as otherwise set forth herein, the obligations of the Parties under this Contract are 

subject to NMPRC Approval. NMPRC Approval shall be considered received when the NMPRC 
issues a final written order that is not contested or is no longer subject to appeal or further 
proceedings on remand and either (i) approves this Contract, the Production Cost Allocation Rider, 
any requested changes to the Special Service Rate and the Green Energy Rider, and any requested 
variances; or (ii) approves any of the items in (i) in part or subject to conditions or substantial 
modifications, provided, that each of Customer and PNM agrees, subject to each Party�s 
reasonable discretion, to accept those conditions, modifications or such partial approval as set forth 
in Section 6.2 (collectively, �NMPRC Approval�). The terms and conditions of the Second 
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Amended Contract shall continue to apply until NMPRC Approval of this Contract is received.  
 

3. PNM�S PROCUREMENT OF RENEWABLE RESOURCES FOR DIRECT 
ASSIGNMENT TO CUSTOMER�S DATA CENTER 
 
3.1 Procurement of Renewable Resources. At Customer�s direction and discretion, 

PNM shall procure from Renewable Energy Facilities or Alternative Capacity Projects capacity 
and energy to meet Customer�s load at the Data Center by securing Additional Renewable Energy 
Procurements at reasonable cost and on terms mutually acceptable to both PNM and Customer, 
the costs of which shall be directly assigned to serve Customer�s load, subject to NMPRC approval. 
PNM and Customer shall in good faith use commercially reasonable efforts to cooperate in the 
timely procurement of such energy and capacity and shall consider the optimal blend of resources 
as determined by PNM and Customer under Section 3.1.3 below. 

 
3.1.1 Initial Solar Procurement.  As of August 21, 2018, PNM procured a total of 

thirty (30) MWAC of capacity and energy from Solar Facilities in PNM�s service area to 
meet Customer�s load at the Data Center by entering into three twenty-five (25) year PPAs 
with a PNM Affiliate (each, an �Initial Solar Facilities PPA�), consistent with the 
requirements of Section 3.1 and Section 6.1 of the Original Contract and approved in Case 
No. 16-00191-UT. No initial Solar Facility had capacity greater than twenty (20) MW. 
Customer had the right to review the siting of the Solar Facilities to be developed pursuant 
to the Initial Solar Facilities PPAs.   

 
3.1.2 Additional Renewable Energy Procurements. Upon Customer�s Notice to 

PNM, PNM and Customer will identify and evaluate the costs and benefits of Additional 
Renewable Energy Procurements to provide the capacity and energy required to serve the 
Data Center�s projected load in excess of what is provided under the Initial Solar Facilities 
PPAs and agree on any Additional Renewable Energy Procurements, through a PPA, ESA, 
other contractual arrangement, or PNM ownership consistent with the requirements in 
Section 3.1 and subject to NMPRC approval. Such Additional Renewable Energy 
Procurements shall be limited to the additional projected annual energy consumption of the 
Data Center. If the Parties agree on an Additional Renewable Energy Procurement by PPA 
or ESA, terms of such agreement that are substantially similar to those of the third party 
PPAs or ESAs attached hereto as Exhibit B (respectively, �Third Party PPAs� and 
�Third Party ESAs�) shall be deemed acceptable, and PNM shall, at Customer�s request, 
enter into such additional PPA or ESA, as applicable, the costs of which shall be directly 
assigned to Customer, and submit it for approval to the NMPRC. Notwithstanding anything 
to the contrary in this Contract, (a) PNM will not be required to incur any unreasonable 
costs in the process of negotiating, entering into, or seeking regulatory approval of, any 
Additional Renewable Energy Procurement; (b) PNM shall have authority to approve any 
Additional Renewable Energy Procurement, which approval shall not be unreasonably 
withheld; and (c) Additional Renewable Energy Procurements shall result in No Net 
Adverse Impact as defined in this Contract. 

3.1.3 Procurement Process. PNM and Customer will work collaboratively, 
expeditiously and in good faith to complete the following actions during the period 
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beginning on the date Customer provides Notice to PNM under Section 3.1 of this Contract 
and ending nine (9) months later, or such other period determined by mutual agreement of 
the Parties: (a) within one (1) month, identify the additional SSC Resources required, 
taking into account the optimal blend of renewable resources to serve the Data Center�s 
incremental load that minimizes the generation cost allocation to Customer for purposes of 
setting the Special Service Rate; (b) within three (3) months, complete a request for 
proposals or other appropriate process for selecting the providers of the additional SSC 
Resources; (c) within six (6) months, enter into and complete negotiations for the SSC 
Resource Procurement; (d) within eight (8) months, develop a schedule for construction 
and a target in-service date for additional SSC Resources and make appropriate regulatory 
filings relating to the SSC Resource Procurements; and (e) within nine (9) months, obtain 
all necessary permits and approvals to complete the SSC Resource Procurements or, if 
applicable, commence construction of the additional Renewable Energy Facilities. 
Notwithstanding the foregoing objectives, if PNM is unable to complete the tasks and 
activities specified within subsections (d) and (e) in this Section 3.1.3 only, and such delay 
is due to the failure to receive final interconnection or transmission studies or other 
approvals that are required for PNM to complete such objectives, then the deadline for the 
tasks and activities specified above in subsections (d) and (e) only shall be automatically 
extended on a day-for-day basis (i.e., one day for each day PNM is unable to achieve such 
objectives). PNM shall not be entitled to an extension, however, for any delay that is within 
PNM�s reasonable control or is otherwise caused by PNM or its Affiliates� own delay or 
breach of contractual arrangements with one or more third parties. 

 
3.1.4 Siting of Additional Renewable Energy Procurements. PNM and Customer 

will work collaboratively, expeditiously and in good faith to site the renewable energy 
resources for SSC Resource Procurements in locations that will avoid constraints on 
PNM�s transmission system. 

3.2 RECs; WREGIS Registration. All RECs attributable to energy generated for 
Customer under the SSC Resource Procurements shall be registered with WREGIS and solely 
dedicated to Customer�s account. For Customer�s usage at the Data Center that exceeds the energy 
actually supplied under the SSC Resource Procurements, PNM shall procure, at Customer�s 
discretion and sole expense and on a least-cost basis, an amount of RECs equal to such usage; at 
Customer�s request, PNM shall procure such RECs from Renewable Energy Facilities with 
characteristics as similar as possible to those supplying RECs under the SSC Resource 
Procurements (e.g., by resource and location). PNM shall transfer all RECs procured to Customer�s 
WREGIS account in accordance with applicable WREGIS rules and requirements. Upon request 
by Customer, PNM shall retain the RECs in PNM�s WREGIS account and retire them on 
Customer�s behalf in accordance with applicable WREGIS rules and requirements. All RECs, 
including Renewable Energy Attributes, associated with energy supplied to Customer shall be 
solely dedicated to Customer. Without limiting the foregoing, none of the RECs, whether retired 
by Customer or by PNM, shall be used for Renewable Portfolio Standard compliance by any 
utility, including PNM. Customer will be responsible for the cost of registration, retirement and, 
if required, transfer of the RECs in WREGIS, all of which costs are separate from the billing rates 
set forth in this Contract. 
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3.3 Electric Facilities. Transmission system upgrades may, from time to time, be 
required to provide electric service to meet Customer load, the costs of which that are directly 
attributable to upgrades that can only be used by Customer shall be recovered by PNM through 
direct reimbursement by Customer under separate Electric Facilities Agreement(s) or 
Reimbursement Agreement(s) between Customer and PNM.  

 
4. TERM 

 
This Contract shall be in full force and effect, enforceable and binding in all respects, upon 

the Effective Date. The term of this Contract shall commence upon the Effective Date and shall 
end upon the latest occurrence of termination under an SSC Resource Procurement then in effect 
(�Term�), subject to NMPRC approval to the extent required by Section 6 and early termination 
provisions as set forth in this Contract. Except as otherwise agreed between the Parties, this 
Contract is not subject to extension or renewal and shall automatically terminate at the end of the 
Term.   

5. BILLING RATES 

 Monthly charges for electric service by PNM to Customer under this Contract will include:  
PNM Rate No. 36B - Special Service Rate�Renewable Energy Resources (�Special Service 
Rate�), PNM Rider No. 47 � Green Energy Rider, PNM Rider No. 49 � Production Cost Allocation 
Rider, and other applicable riders, as set forth in this Section 5. Except for the terms and conditions 
in this Contract and the Green Energy Rate, all rates and charges applicable to Customer shall be 
subject to adjustment in PNM general rate cases; provided that rates charged under applicable 
riders shall be adjusted in accordance with the terms of those riders, and the fuel factor shall be 
adjusted as described in PNM Rate Rider No. 23 at the same time as Rate Rider No. 23 is adjusted. 
 

5.1 Green Energy Rider. The green energy rider attached to this Contract as Exhibit C 
allows PNM to enter into this Contract with Customer to procure energy resources to meet 
Customer�s need for electric energy, including procurements to satisfy Customer�s sustainability 
goals, as its load grows over time, and provide the other services necessary to satisfy Customer�s 
estimated peak capacity and energy requirements, on an annual basis, and recover all of the 
reasonable costs of providing those services to Customer so that this Contract will have No Net 
Adverse Impact as the term No Net Adverse Impact is defined in this Contract (�Green Energy 
Rider�). 

 
5.1.1 The rate under the Green Energy Rider is comprised of a pass-through to 

Customer of the cost of the SSC Resource Procurements for Customer executed pursuant 
to this Contract (collectively, �Green Energy Rate�). 

 
5.1.1.1 The Green Energy Rate shall be designed to allow PNM to recover 

from Customer the reasonably incurred costs of the SSC Resource Procurements, 
in accordance with the provisions set forth in the Green Energy Rider. Such costs 
shall not include those associated with interest charges, penalties, payments, or 
other costs incurred by PNM due to its failure to comply with the terms of any SSC 
Resource Procurement, which failure was not caused by Customer. The Green 
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Energy Rate also shall be designed to pass through to Customer the value of any 
incentives, grants, credits and other benefits obtained by PNM under any SSC 
Resource Procurement. 

 
5.1.1.2 The Green Energy Rider shall provide that Customer�s Special 

Service Rate shall be designed in a manner that takes into account the capacity 
contribution of the SSC Resources to PNM�s system and the value of energy 
actually produced or discharged on an hourly basis by those SSC Resources to 
PNM�s system that exceeds Customer�s energy demand and SSC Resources energy 
storage capability by providing that PNM shall credit Customer the Excess Energy 
Production Credit for all Excess Energy.   

 
5.1.1.3 In the event of a delay or failure of an SSC Resource supplying 

energy, capacity or RECs under an SSC Resource Procurement, the Green Energy 
Rider shall ensure that the cost to supply Customer�s load and the equivalent 
amount of RECs from alternative sources is offset by the amount of proceeds of 
any liquidated damages payments, credit support or other compensation actually 
received by PNM under such SSC Resource Procurement.  

 
5.1.1.4 In the event of a conflict or contradiction between the terms of this 

Contract and the Special Service Rate, Green Energy Rider or the Green Energy 
Rate, the terms of this Contract shall control. 

 
5.1.2 Determination of No Net Adverse Impact. There is No Net Adverse Impact 

if the Test Period Revenue projected from Customer during the Company�s Test Period 
equals or exceeds (a) the separate class Cost-Based Allocated Revenue Requirement 
Company is required to undertake for each Rate 36B customer in each general rate 
proceeding minus (b) the Production Revenue Requirement Offset Subsidy. 

 
5.2 Special Service Rate Schedule. 

5.2.1 Customer will be billed for certain charges through the Special Service 
Rate, set forth in Exhibit D1.   

5.2.1.1 Charges under the Special Service Rate will include recovery of 
Customer�s allocated share of customer costs, transmission costs, System Supplied 
Energy costs, and energy-related non-fuel costs. These charges will be subject to 
adjustment in PNM general rate cases, and the fuel factor will be adjusted as 
described in PNM Rate Rider No. 23 at the same time as Rate Rider No. 23 is 
adjusted.    

 
5.2.1.2 [Reserved].   
 
5.2.1.3 The Parties agree to meet and confer to amend the methodology set 

forth in Exhibit D1 if, in a future rate case, the NMPRC approves an alternate 
Production Revenue Requirement allocation methodology for all retail classes. The 
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Parties agree to adhere to the principles set forth in Exhibit I in such negotiations. 
 
5.3 Production Cost Allocation Rider. Exhibit H (�Production Cost Allocation 

Rider�) is for PNM to recover from Customer the amount of any under-collection resulting from 
the reconciliation of the Production Revenue Requirement Offset. When an under-collection of 
Customer�s revenue contribution to PNM�s production costs described in Section 5.2.1.3 is 
deemed to have occurred, PNM shall recover through the Production Cost Allocation Rider the 
actual under-recovery of production costs. PNM will bill Customer the under-collected amounts 
each month until reset in a general rate case. 

5.4 Other Applicable Riders. 

5.4.1 Renewable Energy Rider. Rider No. 36 � Renewable Energy Rider, is 
applicable to Customer to the extent required under the Renewable Energy Act. 

 
5.4.2 Energy Efficiency Rider Inapplicable. PNM agrees that Customer is not 

eligible to participate in PNM�s current NMPRC-approved energy efficiency programs.  

5.4.3 Other Rate Riders. Customer shall be subject to any other applicable rate 
riders according to their terms unless expressly excluded. Allocations to Customer under 
any rider recovering current or historical production costs will be based on Customer�s load 
minus energy and capacity from the SSC Resource Procurements as determined in the 
applicable NMPRC-approved PNM tariff. PNM shall serve on Customer any application 
requesting NMPRC approval of any new rate rider, or changes to any existing rate rider, 
not including routine rider rate adjustments, that would go into effect after the Effective 
Date and apply to the Special Service Rate. 
 

6. REGULATORY FILINGS 
 
6.1 NMPRC and FERC Filings.    

6.1.1 PNM shall timely prepare and file for submission and approval by the 
NMPRC an application for approval of this Contract, amendments to the Special Service 
Rate, amendments to the Green Energy Rider, and any required variances. 

 
6.1.2 PNM shall timely prepare and file for submission and acceptance by FERC, 

as required, Form 556, Notice of Self-Certification of a qualifying facility, and an 
application for acceptance of any Additional Renewable Energy Procurements, if required. 

6.2 Modifications to Filings. If the NMPRC, in an order addressing any of the filings 
made by PNM pursuant to Section 6.1, modifies or eliminates a material term or condition or 
imposes a material new term or condition unacceptable to either Party, PNM and Customer shall 
renegotiate, in good faith, the relevant terms of this Contract with a view towards preserving the 
intended benefits and burdens of the original bargain struck between the Parties. If the Parties are 
unable to reach a mutually-agreeable resolution within thirty (30) days after issuance of such 
NMPRC order, or such other period as the Parties may determine, then either Party may terminate 
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this Contract upon Notice to the other, subject to the Default and Termination provisions of this 
Contract. 

 
7. BILLING AND PAYMENT 

 
7.1 Monthly Charges. PNM shall present Customer with a single bill that contains all 

applicable rates, charges, taxes and fees under the Green Energy Rider and Special Service Rate, 
as applicable, and Customer shall make a single monthly payment to PNM. The timing of invoicing 
and payment will otherwise be subject to the terms of PNM�s Rules 5 through 9. 

 
7.2 Payment Method. Customer shall pay PNM by check or electronic funds transfer, 

to be received by PNM pursuant to the payment terms applicable to Customer�s base charges under 
the Special Service Rate. 

 
7.3 Interest. Delinquent payments shall be subject to penalty pursuant to the terms of 

PNM�s applicable rules and tariffs. 
 
7.4 No Duplication. Neither Customer nor PNM shall be liable under this Contract to 

make any payment of amounts due to the other (or for which Customer or PNM has paid in 
advance) if and to the extent that the Party to which payment is due has otherwise actually received 
payment from one or more sources, provided that the amount of payments received is for the 
amount due and the payments received are for the same purpose as the payments due.  
 
8. PHYSICAL MATTERS 

 
8.1 Curtailments. PNM curtailment of SSC Resources shall be pursuant to the 

provisions of this Contract and the Third Party PPAs. The Third Party PPAs may be amended only 
by the mutual written agreement of Customer and PNM. Customer and PNM agree to review and 
discuss performance hereunder and under the Third Party PPAs, and to identify mutually agreeable 
PNM practice modifications, as requested by either Party, where such request will not be 
unreasonably denied. PNM shall pay any compensation due to the seller under any Third Party 
PPA for curtailment of energy, and for any and all such curtailments, and only for such 
curtailments: Customer will pay to PNM the fixed price for energy and RECs in the Third Party 
PPA for the times of such curtailments; PNM shall bear the remaining costs, and have all of the 
remaining benefits thereof; and only for curtailments with respect to which PNM is obligated to 
pay compensation to the seller under a Third Party PPA for such curtailment, PNM will supply 
Replacement RECs to Customer in the quantity of the estimated energy that was not delivered on 
account of such compensable curtailment, at no additional cost to Customer. Customer shall 
receive System Supplied Energy for such curtailed periods without additional cost to Customer as 
if the SSC Resource had generated and delivered energy to PNM. For any such curtailment, PNM 
shall prudently consider use of storage resources (including SSC Storage Resources), the payments 
(including any payment of the fixed price for energy by Customer) and the value of any foregone 
RECs and the cost of any Replacement RECs as required in this Section 8.1 as a part of any 
decision to curtail an SSC Resource which results in PNM being required to pay compensation to 
Seller thereunder, just as it is obligated to prudently do so when acting on behalf of all its customers 
(including Customer) when curtailing non-SSC Resources. 
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8.1.1 Curtailments To Be Non-Discriminatory. PNM shall curtail SSC Resources, 

taken as a whole and consistent with safe and reliable system operations, in accordance 
with existing contracts and in an equitable and non-discriminatory manner. 

 
8.1.2 Event documentation. PNM shall document each curtailment event, 

including the reason for the curtailment, the directed actions for each specified resources 
or group of resources, and the start, end, and duration of such directed actions. PNM shall 
provide to Customer monthly reports, on a semi-annual basis or as requested by Customer, 
of such curtailments. PNM shall evaluate such reports with a view towards applying the 
information set forth therein to ensure minimization of curtailment of SSC Resources and 
curtailments on a non-discriminatory basis.  

8.2 Energy Deemed Deliveries.   
 

8.2.1 PNM shall not schedule for delivery output or capacity provided to PNM 
from SSC Resources into any Claiming Jurisdiction, via EIM or EDAM, any energy 
imbalance market, resource adequacy transaction or commitment, bilateral transaction, or 
otherwise such that it is Deemed Delivery.   

 
8.2.2 PNM shall not schedule for delivery output or capacity provided to PNM 

from an SSC Resource Procurement, outside of PNM�s balancing authority area in any 
manner that could interfere with or contravene Customer�s exclusive rights to make the 
claims with respect to the environmental attributes of any SSC Resource it has purchased 
through the SSC or reduce the number of RECs delivered to Customer by the SSC Resource 
(i.e., by virtue of such delivery as opposed to potential reduction of output).   

 
8.2.3 PNM may register an SSC Resource as a �specified source of electricity� 

with the California Air Resources Board under California�s Regulation for the Mandatory 
Reporting of Greenhouse Gas Emissions (title 17, California Code of Regulations, section 
95100 et seq.), or with another jurisdiction under that jurisdiction�s greenhouse gas 
reporting regulations, for purposes of submitting the SSC Resource in the EIM or EDAM 
as a participating resource if required by the market operator, but shall not suffer a sale of 
energy or capacity from such SSC Resource in any manner that would cause it to clear the 
market as a �specified source of electricity� into a Claiming Jurisdiction. 
 

8.2.4 If there is a change in any Applicable Law, any interpretation of Applicable 
Law by a Governmental Authority, or any policy of a Governmental Authority, market 
tariffs, rules, or procedures, or a change in interpretation of the preceding, such that any 
person or entity, Governmental Authority or otherwise, other than Customer is potentially 
able to make claims to the Customer�s environmental attributes, PNM shall promptly cease 
offering such SSC Resource as dispatchable in the real time market and notify Customer 
of such change, the estimated impact, if any, and PNM�s plan to remedy any claims made 
by the other person or entity. 

8.3 Regional Markets. Formation of one or more Regional Markets and PNM�s 
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participation in a Regional Market may require review of potential impacts, and negotiation of 
changes to, Third Party PPAs.  

8.3.1 The Parties shall engage in good faith negotiations to amend this Contract 
or to support changes to the Third Party PPAs to remove material impediments to PNM�s 
participation in the Regional Market by allocating the resulting changed risks, 
responsibilities and costs to reflect as closely as possible the benefits and burdens of this 
Contract as they existed on the date it became effective; and 

8.3.2 PNM shall provide Customer with all data and information Customer may 
reasonably request regarding PNM�s potential participation in such Regional Market, 
except to the extent prohibited by law or by confidentiality agreements, provided that PNM 
shall make reasonable efforts to obtain the right for Customer to review such data and 
information and grant reasonable Customer requests to delay negotiations if material data 
is not yet available to Customer. 

8.4 Charging and Discharging SSC Storage Resources. 

8.4.1 PNM shall control the charging and discharging of SSC Storage Resources 
for PNM system requirements, subject to the provisions of this Contract.   

 
8.4.2 PNM shall make reasonable efforts to utilize all storage resources in a 

manner that alleviates curtailment of renewable resources. 
 
8.4.3 In charging and discharging SSC Storage Resources, PNM shall abide by 

any warranty restrictions or other terms of the Third Party ESAs. 
 
8.4.4 PNM and Customer have agreed on principles for determining the 

Contribution to Production Offset for SSC Storage Resources in Exhibit I that will be 
implemented in a subsequent amendment to this Contract following or in connection with 
PNM�s next general rate case.  

 
8.5 Uncontrollable Forces. Neither Party will be in default in respect to any obligation 

hereunder if delays in or failure of performance is due to Uncontrollable Forces, except for the 
obligation to pay monies due. Neither Party, however, will be relieved of liability for failure of 
performance if such failure is due to removable or remediable causes which it fails to remove or 
remedy with reasonable dispatch. Moreover, nothing contained in this Contract will be construed 
to require either Party to prevent or settle a strike or other labor dispute against its will. The Party 
whose performance is affected by an Uncontrollable Force, including any potential curtailment of 
electric service, must immediately notify the other Party of all pertinent facts and take all 
reasonable steps to promptly and diligently prevent such causes if feasible to do so, or to minimize 
or eliminate the effect thereof without delay. 
 
9. EVENTS OF DEFAULT: REMEDIES 

 
9.1 Customer Events of Default. Unless otherwise provided in PNM�s applicable 

Commission-approved tariffs, Customer will be in material default of its obligations under this 
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Contract upon the occurrence of any one or more of the following events of default (each, a 
�Customer Event of Default�): 

9.1.1 Customer becomes Bankrupt; 

9.1.2 Any material representation or warranty made by Customer in this Contract 
was materially false or misleading when made, and Customer fails to remedy such false or 
misleading representation or warranty and fails to make PNM whole for any consequences 
thereof within thirty (30) days after Customer receives a Notice from PNM; 

9.1.3 Customer assigns or transfers this Contract or any right or interest in this 
Contract, except as expressly permitted under Section 14; 

 
9.1.4 Customer fails to perform or observe in any respect any provision of this 

Contract providing for the payment of money that is owed to PNM under this Contract or 
any other material provision of this Contract not otherwise addressed in this Section 9.1.4, 
and such failure continues for twenty (20) days in the case of a payment obligation or thirty 
(30) days in the case of any other obligation, except such thirty (30) day period shall be 
extended if (a) curing such failure reasonably requires more than thirty (30) days, (b) 
Customer commences such cure within such thirty (30) day period and diligently 
prosecutes such cure, and (c) such cure is accomplished within seventy-five (75) days, in 
each case after Customer receives a Notice from PNM; 

9.1.5 A guarantor fails to make, when due, any payment required or to perform 
any other material covenant or obligation in the guaranty, or the guaranty expires, is 
terminated, or is not otherwise maintained in full force and effect, prior to satisfaction of 
Customer�s obligations under this Contract.  

 
9.2 PNM�s Rights and Remedies. In the event of an uncured Customer Event of 

Default, subject to Section 10, Limitations of Liabilities, PNM or its successors or assigns shall 
have the following rights and remedies, in addition to any other rights and remedies that may be 
available to PNM or its assignees under this Contract and Applicable Law, and Customer shall 
have the following obligations: 
 

9.2.1 PNM, without prejudice to any of its other rights or remedies, may terminate 
this Contract by delivery of Notice to Customer; and 

 
9.2.2 PNM may seek equitable relief to cause Customer to take action or to refrain 

from taking action pursuant to this Contract. 
 

9.3 PNM Events of Default. PNM shall be immediately in default of its obligations 
pursuant to this Contract upon the occurrence of any one or more events of default below (each, a 
�PNM Event of Default�): 
 

9.3.1 PNM becomes Bankrupt; 
 

PNM Exhibit JCA-2 
Page 24 of 361



22 

9.3.2 Any material representation or warranty made by PNM herein was 
materially false or misleading when made, and PNM fails to remedy such false or 
misleading representation or warranty and to make Customer whole for any consequences 
thereof within thirty (30) days after PNM receives a Notice from the Customer with respect 
thereto; 

  
9.3.3 PNM assigns or transfers this Contract or any right or interest herein, except 

as expressly permitted under Section 14; or 
 

9.3.4 PNM fails to perform or observe in any respect any provision of this 
Contract providing for the payment of money that is owed to Customer under the terms of 
this Contract (other than payments of money subject to good faith disputes) or any other 
material provision of this Contract not otherwise addressed in this Section 9.3.4, and such 
failure continues for ten (10) days in the case of such a payment obligation or thirty (30) 
days in the case of any other obligation, except such thirty (30) day period shall be extended 
if: (a) curing such failure reasonably requires more than thirty (30) days, (b) PNM 
commences such cure within such thirty (30) day period and diligently prosecutes such 
cure, and (c) such cure is accomplished within seventy-five (75) days, in each case after 
PNM receives a Notice from Customer with respect thereto. 

 
9.4 Customer�s Remedies. In the event of an uncured PNM Event of Default and 

subject to Section 10, Limitations Liabilities, Customer shall have the following remedies: 
 

9.4.1 Terminate this Contract by delivery of Notice to PNM; and 
 
9.4.2 Avail itself of any other rights and remedies that may be available to 

Customer or its assignees under this Contract and Applicable Law, including any equitable 
remedy to enforce the obligations of PNM under this Contract. 

9.5 Other Termination. This Contract also may be terminated in accordance with the 
provisions set forth below: 

9.5.1 Change in Law. This Contract shall terminate automatically if PNM is 
required by any law, rule, order, or regulation to cease providing the services it is required 
to provide under this Contract, or if PNM or Customer is required by any law, rule, order 
or regulation to cease performing the obligations it agrees to perform pursuant to this 
Contract. 

 
9.5.2 [Reserved]. 

9.5.3 Extended Uncontrollable Forces. Either Party may terminate this Contract 
upon Notice, which termination shall be effective five (5) Business Days after such Notice 
is given, if the delay in or failure of performance caused by Uncontrollable Forces extends 
for more than three hundred sixty-five (365) consecutive days. 

 
9.6 Early Termination Payment. If this Contract is terminated or caused to be 
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terminated for any reason other than a PNM Event of Default (a) after the satisfaction of the 
conditions precedent in Section 2 and (b) before the end of the Term, Customer shall pay to PNM 
an early termination payment (�Early Termination Payment�), which is intended to cover 
PNM�s financial obligations arising under the SSC Resource Procurements. The methodology for 
determining the Early Termination Payment is set forth in Exhibit E, attached hereto. PNM shall 
use all commercially reasonable efforts to mitigate any such financial obligations. Customer shall 
pay PNM the Early Termination Payment as set forth in Exhibit E.  

 
10. LIMITATIONS OF LIABILITIES 

 
10.1 Limit on Warranties. EXCEPT AS SET FORTH HEREIN, THERE ARE NO 

WARRANTIES BY EITHER PARTY UNDER THIS CONTRACT, INCLUDING ANY 
WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, 
AND ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED. THE PARTIES 
CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED 
IN THIS CONTRACT SATISFY THE ESSENTIAL PURPOSES HEREOF. 

10.2 Direct Damages. Subject to Section 15.6, if no remedy or measure of damages is 
expressly provided herein, the obligor�s liability shall be limited to direct actual damages only. 
Such direct actual damages shall be the sole and exclusive remedy and all other remedies or 
damages at law or in equity are waived. Unless expressly provided in this Contract, including 
without limitation the provisions of Section 13 (Indemnification), neither Party shall be liable for 
consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business 
interruption damages, by statute, in tort or contract, under any indemnity provision or otherwise. 
 

10.3 Liquidated Damages. To the extent any damages required to be paid hereunder are 
liquidated, the Parties acknowledge that the damages are difficult or impossible to determine, or 
otherwise obtaining an adequate remedy is inconvenient and the damages calculated hereunder 
constitute a reasonable approximation of the harm or damages. 
 
11. TAXES 
 
 Customer will be liable for and will pay, and will indemnify, defend, and hold harmless 
PNM and its Affiliates and their respective directors, officers, employees, representatives, agents, 
advisors, consultants and counsel (collectively, �Representatives�) from and against, any and all 
taxes and contributions or any interest accrued and penalties imposed, and reasonable attorney fees 
excises, assessments, and other charges levied by any Governmental Authority on Customer with 
respect to or because of this Contract and the electric service provided hereunder. All invoices 
issued by PNM for electric service will separately show all New Mexico gross receipts, 
compensating, sales, and other similar taxes properly charged to Customer. 
 
12. REPRESENTATIONS AND WARRANTIES 

 
12.1 Representations and Warranties. On the Effective Date, each Party represents, 

warrants and covenants to the other Party that: 
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12.1.1 It is duly organized, validly existing and in good standing under the laws of 
the jurisdiction of its formation; 

 
12.1.2 Except for the approval of the NMPRC, in the case of PNM, it has or to its 

knowledge expects to timely acquire all regulatory authorizations necessary for it to legally 
perform its obligations under this Contract; 

12.1.3 The execution, delivery and performance of this Contract are within its 
powers, have been duly authorized by all necessary action and do not violate any of the 
terms and conditions in its governing documents, any contracts to which it is a party or any 
law, rule, regulation, order or the like applicable to it; 

 
12.1.4 This Contract constitutes a legally valid and binding obligation enforceable 

against it in accordance with its terms, subject to any Equitable Defenses; 
 
12.1.5 There is not pending, or to its knowledge, threatened against it or any of its 

Affiliates, any legal proceedings that could materially adversely affect its ability to perform 
under this Contract; 

 
12.1.6 No Event of Default with respect to it has occurred and is continuing and 

no such event or circumstance would occur as a result of its entering into or performing its 
obligations under this Contract; 

 
12.1.7 It is acting for its own account and its decision to enter into this Contract is 

based upon its own judgment, not in reliance upon the advice or recommendations of the 
other Party, and it is capable of assessing the merits of and understanding, and understands 
and accepts the terms, conditions and risks of this Contract; and 

 
12.1.8 It has not relied upon any promises, representations, statements or 

information of any kind whatsoever that are not contained in this Contract in deciding to 
enter into this Contract. 
 

13. INDEMNIFICATION 
 
13.1 By Customer. Customer shall defend, indemnify, and hold harmless PNM and any 

Person acting for or on behalf of PNM, and each of their respective employees, agents, partners, 
Affiliates, shareholders, directors, officers, and assigns (each a �PNM Indemnitee�), from and 
against all Losses that arise out of or result from: 

 
13.1.1 any negligent, reckless, or otherwise tortious act or omission (including 

strict liability) during the performance of its obligations under this Contract, of Customer 
or any Affiliate thereof, or anyone directly or indirectly employed by any of them, or 
anyone for whose acts they may be liable, but only to the extent not caused or resulting 
from the negligent, reckless, or otherwise tortious act or omission of the PNM Indemnitees 
or any other third party for which Customer is not responsible; 
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13.1.2 personal injury or death of a third person, but only to the extent not caused 
or resulting from the negligent, reckless, or otherwise tortious act or omission of the PNM 
Indemnitees or any other third party for which Customer is not responsible; and 

 
13.1.3 the breach or default of any obligation, representation or warranty of 

Customer under this Contract to the extent such Losses arise out of or result from any 
demand, claim, litigation, action, suit or proceeding by a Person other than either of the 
Parties or PNM Indemnitees. 

 
13.2 By PNM. PNM shall defend, indemnify, and hold harmless Customer and any 

Person acting for or on behalf of Customer and each of their respective employees, agents, partners, 
Affiliates, shareholders, directors, officers, and assigns (each a �Customer Indemnitee�) from 
and against all Losses that arise out of or result from: 

13.2.1 any negligent, reckless, or otherwise tortious act or omission (including 
strict liability) during the performance of its obligations under this Contract, of PNM or 
any Affiliate thereof, or anyone directly or indirectly employed by any of them, or anyone 
for whose acts they may be liable, but only to the extent not caused or resulting from the 
negligent, reckless, or otherwise tortious act or omission of the Customer Indemnitees or 
any other third party for which PNM is not responsible; 

13.2.2 personal injury or death of a third person, but only to the extent not caused 
or resulting from the negligent, reckless, or otherwise tortious act or omission of the 
Customer Indemnitees or any other third party for which Customer is not responsible; and 

13.2.3 the breach or default of any obligation, representation or warranty of PNM 
under this Contract to the extent such Losses arise out of or result from any demand, claim, 
litigation, action, suit or proceeding by a Person other than either of the Parties or Customer 
Indemnitees. 
 

14. ASSIGNMENT 
 
14.1 Assignment by Customer. Customer may, at its option and at any time, assign this 

Contract, in whole or in part to (a) an Affiliate of Customer, or (b) any person or entity succeeding 
to all or substantially all of Customer�s assets; provided, in the case of an assignment to an Affiliate 
or other assignee with a Market Cap of less than USD $100,000,000,000 (one hundred billion 
dollars), such assignee shall deliver to PNM a guaranty to secure the payment and performance 
when due of its obligations under this Contract. The guaranty shall continue in full force and effect 
until all such obligations have been discharged. The guaranty shall be in all material terms the 
same as set forth on Exhibit F and shall be issued by a guarantor that (a) has an unsecured senior 
long-term debt rating of �BBB-� or better by S&P Global and �Baa3� or better by Moody�s 
Investors Service, Inc. (or, if both are not available, comparably determined ratings from one or 
more alternate rating sources acceptable to PNM), or (b) has Market Cap that is no less than USD 
$100,000,000,000 (one hundred billion dollars). �Market Cap� means the market capitalization 
of an entity, calculated as the share price (determined by using the closing price for the applicable 
trading day) times the number of shares outstanding. 
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14.2 Assignment by PNM. PNM may, at its option and at any time, assign this Contract, 

in whole or in part to an Affiliate of PNM due to a reorganization of any assets, business function 
or structure of PNM. Other than to an Affiliate, PNM shall not assign or transfer its interest in this 
Contract without first obtaining the written consent of Customer, which consent shall not be 
unreasonably withheld, conditioned or delayed. 

 
15. TREATMENT OF CONFIDENTIAL INFORMATION 

 
15.1 Definition. As used in this Contract, �Confidential Information� means any and 

all non-public proprietary written information, data, analyses, documents, and materials furnished 
or made available by a Party or its Representatives to the other Party or its Representatives in 
connection with this Contract, and any and all analyses, compilations, studies, documents, or other 
material prepared by the receiving Party or its Representatives to the extent containing or based 
upon such information, data, analyses, documents, and materials. Confidential Information shall 
not include any information that: (a) is already in the public domain or which becomes public 
knowledge absent any violation of the terms of this Contract; (b) was already in the possession of 
a Party prior to disclosure by the other Party; (c) a Party obtains from another Person which such 
Party reasonably believes was not under an obligation of confidentiality; or (d) is or becomes 
generally available to, or is independently known to or has been or is developed by, any Party or 
any of its Affiliates or Representatives other than materially as a result of any disclosure of 
proprietary information by the disclosing Party to the receiving Party. 
 

15.2 Confidentiality Obligation. Except as otherwise expressly agreed in writing by the 
other Party, and except as otherwise agreed in Section 15.3 and Section 15.4, each receiving Party 
will (a) keep strictly confidential and take reasonable precautions to protect against the disclosure 
of (i) the terms and conditions and other facts with respect to this Contract and (ii) all Confidential 
Information, and (b) use all Confidential Information solely for the purposes of performing its 
obligations under this Contract and not for any other purpose; provided, a Party may disclose facts, 
terms and conditions referred to in clause (a) above and Confidential Information to those of its 
Representatives who need to know such information for the purposes of performing the receiving 
Party�s obligations under this Contract if, prior to being told of such matters or being given access 
to Confidential Information, such Representatives are informed of the confidentiality thereof and 
the requirements of this Contract and are directed to comply with the requirements of this Contract. 
Each Party will be responsible for any breach of this Contract by its Representatives.  

15.3 Disclosures to Governmental Authorities. Upon twenty (20) days prior Notice to 
Customer, PNM may disclose the terms, conditions or other facts with respect to this Contract and 
all Confidential Information furnished or made available by either Party pursuant to this Contract: 

15.3.1 As required by Applicable Law, to any duly authorized Governmental 
Authority, including without limitation, the NMPRC, the FERC, and the Securities and 
Exchange Commission; provided, each Party agrees to cooperate in good faith with the 
other to maintain the confidentiality of the provisions of this Contract by requesting 
confidential treatment to the extent appropriate and permitted by Applicable Law; and 
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15.3.2 To the extent necessary to comply with any Applicable Law or any 
discovery or data request of a party to any proceeding pending before any of the foregoing; 
provided, PNM shall, prior to any such disclosure by it, cooperate in good faith with 
Customer and use commercially reasonable efforts to seek confidential treatment by the 
Governmental Authority of the Confidential Information or other information disclosed to 
any of them by PNM under this Section 15.3. PNM shall have no liability whatsoever to 
Customer in the event of any unauthorized use or disclosure by a Governmental Authority 
of any Confidential Information or other information disclosed to any of them by PNM. 

 
15.4 Compelled Disclosure. 

15.4.1 If any Party or its respective Representatives become subject to a 
requirement of Applicable Law to disclose any Confidential Information, or any part 
thereof, or any other matter required by Section 15.1 to be kept confidential, such Party (a) 
will promptly notify the other Party of the existence, terms, and circumstances of such 
requirements so that such other Party may seek an appropriate protective order or waive 
compliance with the provisions of this Contract, and (b) will, and will cause its 
Representatives to, cooperate fully with such other Party (at the expense of such other 
Party) in seeking a protective order or other assurance that confidential treatment will be 
accorded to the disclosed Confidential Information or other matter. 

15.4.2 If a Party complies with Section 15.4.1 but it or its Representatives are 
compelled, in the opinion of its legal counsel, to make disclosure in response to a 
requirement described in Section 15.4.1 or else stand liable for contempt or suffer other 
penalty, the compelled Party may disclose only that portion of the Confidential Information 
which is legally required and will exercise commercially reasonable efforts to obtain 
reliable assurance that confidential treatment will be accorded to the disclosed Confidential 
Information or other matter. 

15.4.3 Disclosures by PNM pursuant to Section 15.3 shall not be subject to the 
procedures of this Section 15.4. 

 
15.5 Ownership and Return of Information. All Confidential Information shall be and 

remain the property of the Party providing it. No right or license is granted to the receiving Party 
respecting the use of such Confidential Information by virtue of this Contract, except to the extent 
required for Customer�s performance of its obligations under this Contract or as expressly granted 
hereunder. Upon the request of a Party, all Confidential Information, including all written or 
recorded copies thereof, shall be promptly returned to the requesting Party or destroyed, and if 
destroyed, such destruction shall be certified in writing to the requesting Party by a responsible 
officer of the other Party; provided, however, the receiving Party may retain one copy of the 
disclosing Party�s Confidential Information solely for legal and audit compliance purposes. 

15.6 Enforcement. The Parties agree that irreparable damage would occur if the 
confidentiality obligations under this Contract were not performed in accordance with its terms or 
were otherwise breached. Accordingly, a Party will be entitled to seek an injunction or injunctions 
to prevent breaches of this Section 15 and to enforce specifically its provisions in any court of 
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competent jurisdiction, in addition to any other remedy to which the Party may be entitled by law 
or equity. 

15.7 Publicity.  

15.7.1 Except as otherwise agreed to herein, no announcement or press release 
regarding the arrangement contemplated under this Contract, including the existence 
hereof, shall be made by either Party without the prior written approval of the other Party. 
In addition, without obtaining the other Party�s prior written consent, a Party shall not, and 
shall cause its agents not to, engage in advertising, promotion or publicity containing non-
public information concerning this Contract, or make public use of the other Party�s 
identification in any circumstances related to this Contract or otherwise. As used in the 
preceding sentence, �identification� means any corporate name, trade name, trademark, 
service mark, insignia, symbol, logo or any other product, service or organization 
designation, or any specification or drawing owned by a Party or its Affiliates or any 
representation thereof. 

 
15.7.2 PNM shall use commercially reasonable efforts in connection with each 

SSC Resource Procurement to obtain and grant to Customer the exclusive right to 
advertise, market, and promote to the general public the benefits of all the RECs that are 
generated under the SSC Resource Procurement and delivered to Customer during the 
Term, including but not limited to the right, in any such advertising, marketing or 
promotional material, to associate itself with any claimed or actual environmental or 
sociological benefits arising from the creation, sale or retirement of such RECs (all such 
materials, in whatever media, whether print, electronic, broadcast or otherwise, that are 
associated with such advertising, marketing or promotional purposes are the �Promotional 
Materials�). 
 

16. DISPUTE RESOLUTION 
 
16.1 Mediation. If any dispute between the Parties arises under this Contract which 

cannot be resolved through negotiations between the Parties, a Party may request mediation by a 
mediator agreed to by both Parties. Costs of mediation shall be apportioned according to Section 
16.3. Disputes that are not resolved by mediation within ninety (90) days of referral to mediation 
shall be resolved pursuant to Sections 16.2 through 16.4; provided, however, nothing in Sections 
16.2 through 16.4 shall prevent either Party from seeking resolution by the NMPRC of any dispute 
arising under this Contract that is within its jurisdiction or prevent either Party from seeking any 
remedy by the NMPRC within its jurisdiction through any procedure within the NMPRC�s 
authority.  
 

16.2 Arbitrable Disputes. The Parties acknowledge that arbitration is not available for 
disputes involving matters within NMPRC jurisdiction except as provided in 1.2.2.18 and 1.2.2.19 
NMAC. If there is disagreement as to whether a dispute is within NMPRC jurisdiction, the parties shall 
seek a determination from the NMPRC whether the dispute is subject to its jurisdiction. The Parties 
may agree to arbitration pursuant to 1.2.2.18 and 1.2.2.19 NMAC of any dispute arising under this 
Contract that is within the NMPRC�s jurisdiction. 
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16.3 Claims Outside the NMPRC�s Jurisdiction. If the dispute involves a claim that is 
outside the NMPRC�s jurisdiction and Parties are unable to resolve a dispute regarding such matters 
through mediation or any other remedies within the NMPRC�s jurisdiction and the aggregate amount 
of the claim (including counterclaims) arising under this Contract is five hundred thousand dollars 
($500,000) or less, then, upon the request of either Party, the dispute shall be resolved by binding 
arbitration. Such arbitration shall be governed by the then-prevailing Commercial Rules of the 
American Arbitration Association. A Party electing to submit a dispute that is outside the NMPRC�s 
jurisdiction to arbitration shall give the other Party a timely demand for arbitration and shall file the 
demand and the requisite fee with the American Arbitration Association. Such demand for arbitration 
shall describe the nature of the dispute and the amount in controversy. The Parties shall then jointly 
select a single arbitrator in accordance with the Commercial Arbitration Rules of the American 
Arbitration Association. The arbitration shall be held in Albuquerque, New Mexico. Discovery shall 
be by agreement of the Parties or as ordered by the arbitrator, provided that the Parties shall comply 
with the following minimum discovery requirements: at least one hundred twenty (120) calendar days 
prior to the arbitration, the Parties shall exchange copies of all exhibits to be used at the arbitration, all 
documents in any way related to the dispute, a list of witnesses and a summary of the matters as to 
which each witness is expected to testify. A reasonable number of depositions may be taken. The 
arbitrator shall decide the dispute in strict accordance with this Contract and by providing a reasoned 
award within thirty (30) days of the conclusion of the hearings. The award entered by the arbitrator 
shall be final, and judgment may be entered upon it in accordance with Applicable Law in any court 
having jurisdiction thereof. All costs of mediation and arbitration (including the fees of the mediator 
and arbitrator) shall be split equally by the Parties, except that the Parties shall be responsible for 
payment of their own attorney fees, expert fees, preparation fees, travel costs, witness fees, 
photocopying and similar costs. This agreement to arbitrate shall be specifically enforceable under the 
prevailing arbitration law of the State of New Mexico. Indemnity claims are not subject to mandatory 
arbitration. An arbitration demand shall include all claims and disputes then ripe for the dispute. 

 
16.4 Litigation of Larger Claims. If the aggregate amount of the claims in any dispute 

that is outside of the NMPRC�s jurisdiction arising under this Contract exceeds five hundred 
thousand dollars ($500,000), either Party may bring an action only in the federal or state courts of 
New Mexico; provided, however, that any matters within the jurisdiction of the NMPRC relating 
to such dispute shall first be brought to the NMPRC for resolution. If there is disagreement as to 
whether a dispute is within NMPRC jurisdiction, the parties shall seek a determination from the 
NMPRC whether the dispute is subject to its jurisdiction.  

16.5 Continued Performance. The Parties agree that they will continue to diligently 
perform their obligations pursuant to this Contract during the pendency of any dispute, including 
any dispute over payments claimed due and owing by Customer. 
 
17. NOTICE 

 
17.1 Required Notices to Customer. PNM shall provide Notice to Customer as soon as 

reasonably practicable of any dispute, statement error, and other matter arising under an SSC 
Resource Procurement to the extent that it may affect the costs to be passed through to Customer 
under this Contract. 

17.2 Method of Giving Notice. All Notices, requests, statements, invoices, or payments 
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shall be made as specified in Exhibit G. Notices shall, unless otherwise specified herein, be in 
writing and may be delivered by hand delivery, first class United States mail, overnight courier 
service, e-mail or facsimile. 

 
17.3 When Notice Deemed Given. Notice provided in accordance with this Section 17 

shall be deemed given as follows: 
 

17.3.1 Notice by facsimile, e-mail or hand delivery shall be deemed given at the 
close of business on the day actually received, if received during business hours on a 
Business Day, and otherwise shall be deemed given at the close of business on the next 
Business Day; 

17.3.2 Notice by overnight United States mail or courier service shall be deemed 
given on the next Business Day after it was sent out; and 

17.3.3 Notice by first class United States mail shall be deemed given three 
(3) Business Days after the postmarked date. 

17.4 Effective Date of Notice. Notices shall be effective on the date deemed given, 
unless a different date for the Notice to go into effect is stated in another section of this Contract. 
The requirement to give Notice shall not apply to matters relating to day-to-day operations. 

 
17.5 Change in Information. A Party may change its designated representatives, 

addresses and other contact information at any time or from time-to-time by providing Notice to 
the other Party.  

 
18. VARIANCE FROM 17.1.210.12(B) NMAC AND PNM RULE NO. 4 

 
Due to the size and long-term nature of the financial investment Customer intends to make 

to develop, construct, own and operate a data center in PNM�s service territory in New Mexico, 
and due to Customer�s need for regulatory certainty regarding the terms and conditions of this 
Contract, this Contract does not contain a provision that it and associated rate schedules shall at 
all times be subject to change pursuant to Commission order, as provided in 17.1.210.12(B) 
NMAC, or a provision that PNM reserves the right to modify the rates provided for in this Contract 
by filing new tariffs with the Commission, as provided in PNM Rule No. 4, ¶ C. The circumstances 
under which PNM may propose modifications to the rate schedules associated with this Contract 
by filing new tariffs with the Commission or under which the Commission may modify those rate 
schedules are described in Sections 5 and 19 of this Contract. 

 
19. AMENDMENT 

 
This Contract may be amended, changed, modified, or altered, provided that such 

amendment, change, modification, or alteration shall be in writing and signed by both Parties 
hereto and approved by the NMPRC, to the extent required by statute or by NMPRC rule or order.  
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20. SURVIVAL OF OBLIGATIONS  
 
The provisions of this Contract that by their nature are intended to survive the termination, 

cancellation, completion, or expiration of this Contract shall continue as a valid and enforceable 
obligation of the Party notwithstanding any such termination, cancellation, completion, or 
expiration. Such provisions include, without limitation: 

(a) The obligation of Customer to make, and the right of PNM to receive, the Early 
Termination Payment under Section 9.6; 

 
(b) The indemnity obligations to the extent provided in Section 13; 
 
(c) The obligations of confidentiality set forth in Section 15; 
 
(d) The right to pursue remedies under Section 9; 
 
(e) The limitation of damages under Section 10;  
 
(f) Any payment obligation of either Party arising prior to the date of termination. 

 
21. AGREEMENT AUTHORS 

 
The Parties have agreed to this Contract and no ambiguity may be construed against 

either Party based on the identity of the author or authors of this Contract.  
 
22. BINDING EFFECT  

 
This Contract and all provisions hereof shall inure to the benefit of and be binding upon 

the Parties, their successors, and permitted assigns. 
 
23. GOVERNING LAW AND VENUE 

 
The entire relationship of the Parties, this Contract, any remedies of the Parties, and any 

litigation or legal proceedings (whether grounded in tort, contract, statutory, equitable, or other 
law) between, involving, or arising among, the Parties, shall be governed by, interpreted in 
accordance with, and construed consistent with, the laws of the State of New Mexico, without 
regard to the choice of law principles that may otherwise dictate the application of the laws of 
another state. Any lawsuit or other legal proceeding (whether at law or in equity) between, 
involving, or arising among the Parties, or relating to this Contract, will be commenced and 
pursued solely in the state or federal courts located in Bernalillo County, New Mexico. The Parties 
hereby waive any challenge they may have to the jurisdiction of such courts, consent to jurisdiction 
and venue in such courts, and relinquish any right to seek a change of venue or forum for any 
reason, including the alleged inconvenience of the venue or forum. 
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24. WAIVER 
 
No delay, failure or refusal on the part of a Party to exercise or enforce any right under this 

Contract shall impair such right or be construed as a waiver of such right or any obligation of the 
other Party, nor shall any single or partial exercise of any right hereunder preclude other or further 
exercise of any right. The failure of a Party to give Notice to the other Party of a breach of this 
Contract shall not constitute a waiver thereof. Any waiver of any obligation or right hereunder 
shall not constitute a waiver of any other obligation or right, then existing or arising in the future. 
To be effective, a waiver of any obligation or right must be in writing and signed by the Party 
waiving such obligation or right. 
 
25. COUNTERPARTS 

 
This Contract may be executed in any number of counterparts, each of which will be 

deemed to be an original, but all such counterparts will together constitute but one and the same 
instrument. PNM and Customer may retain a duplicate copy of this Contract, which will be 
considered an equivalent to this original. 
 
26. RECORDS; AUDIT  

 
PNM shall create and keep accurate accounts of calculations, third party costs, expenses 

and liabilities substantiating amounts due from Customer to PNM under this Contract, including 
without limitation the Special Service Rate, the Green Energy Rider, and the SSC Resource 
Procurements (�Records�). PNM shall maintain the Records in a format sufficient to allow 
verification that they are complete, accurate, and up-to-date. PNM shall keep and maintain the 
Records in accordance with the requirements of 17.3.310.10 NMAC, and Customer may inspect 
and audit those records during normal business hours upon reasonable advance notice and with as 
little impact to PNM�s business as reasonably possible. All external costs of such audits and 
inspections will be borne by Customer. 

 
27. ENTIRE AGREEMENT 

 
This Contract and any exhibits and attachments hereto, as each may be amended from time 

to time, represent the entire agreement and understanding between PNM and Customer with 
respect to the subject matter hereof, and supersedes any prior understandings, representations or 
agreements, whether verbal or written, between the Parties as to the subject matter hereof.  

 
[Signature Page(s) Follow] 
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IN WITNESS WHEREOF, the Parties have caused this Contract to be executed by their 
respective duly authorized representatives as of the Execution Date. 
 

 
PUBLIC SERVICE COMPANY OF NEW MEXICO, 
a New Mexico corporation 
 
 
By: ________________________________ 
Printed Name: Henry E. Monroy 
Its: Senior Vice President and Chief Financial Officer 
 
 
 
GREATER KUDU LLC. 
a Delaware limited liability company 
 
 
By: ________________________________  
Printed Name: _______________________ 
Its: ________________________________  
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EXHIBIT A 

[RESERVED] 
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EXHIBIT B 

FORM OF THIRD PARTY PPA 

FORM OF THIRD PARTY ESA 
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EXHIBIT C 
Form of Green Energy Rider 

PUBLIC SERVICE COMPANY OF NEW MEXICO  
ELECTRIC SERVICES 

3rd REVISED RIDER NO. 47 CANCELLING 2nd REVISED RIDER NO. 47 
 

GREEN ENERGY RIDER 
 
 

EXPLANATION OF RATE: This Green Energy Rider (�Rider�) is available to eligible customers who wish 
to have the Company acquire SSC Resources (as that term is defined in the Special Service Contract) in 
an amount equal to some or all of the customer�s electric utility usage requirements and who enter into a 
Special Service Contract, approved by the New Mexico Public Regulation Commission (�NMPRC�), that 
establishes the rates and other terms and conditions for such service. The Special Service Contract shall 
establish rates, pursuant to the methodology described in this Rider, that cover the Company�s entire cost 
of the SSC Resources for the term of the Special Service Contract, with adequate provisions to secure the 
customer�s payment obligation. The Alternative Capacity Projects that can serve the customer�s needs must 
be acceptable to the customer and PNM. 

 
Except as provided in the Special Service Contract, service will be furnished subject to the Company's 
Rules and Regulations and any subsequent revisions. These Rules and Regulations are available at the 
Company's office and are on file with the NMPRC. These Rules and Regulations are a part of this 
Schedule as if fully written herein. 
 
In the event of a conflict or contradiction between the terms of the Special Service Contract and this Green 
Energy Rider, the terms of the Special Service Contract shall control. 

TERRITORY: All territory served by the Company in New Mexico. 

CUSTOMER ELIGIBILITY: To be eligible to take service under this Rider, a customer must meet all of the 
following conditions: 

1) As of the date of commercial operation, any new customer served by this rider must not 
have previously received electric utility service from the Company. 
2) The customer must enter into a Special Service Contract with the Company for a term that 
is coextensive with the customer�s payment obligation for the renewable resources and 
Alternative Capacity Projects, and the NMPRC must approve the contract. 
3) The customer must achieve a minimum demand of 10,000 kW. 
4) Any new customer must cause the addition of SSC Resources of 10,000 kW-AC or more 
to be acquired by the Company. 
5) The customer must maintain an annual load factor of at least 60%. 
6) The customer must meet all of the requirements of Rate No. 36B. 

 
The SSC Resources acquired for the customer that are interconnected to the PNM transmission or 
distribution system must adhere to the requirements governed by the Federal Energy Regulatory 
Commission (FERC) generation interconnection process as outlined in PNM's Open Access Transmission 
Service Tariff (OATT). The interconnection process, among other things, involves the study of the impacts 
of the generation facility to ensure that the proposed interconnection will not adversely affect PNM�s system 
and the service to existing customers. The study may also identify upgrades to the PNM transmission or 
distribution system that may be required to accommodate the energy injection from the generation facility. 
Separate arrangements that are required to secure transmission service for the delivery of energy from the 
renewable resources are also governed by PNM�s OATT. 
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RATE METHODOLOGY: The rates established in the Special Service Contract for service under this Green 
Energy Rider shall be consistent with the following: 

1) If PNM acquires the SSC Resources through a purchased power agreement (�PPA�), 
energy storage agreement (�ESA�), or similar third-party agreement, the customer shall pay 
PNM the full cost of the agreement (except as otherwise provided in the Special Service 
Contract) in periodic, typically monthly, payments that coincide with PNM�s payment obligation 
under the PPA. 
2) If the SSC Resources are owned by PNM, the customer shall pay PNM monthly rates 
based on the Company�s full cost of service revenue requirement for those SSC Resources, 
including a return on the investment equal to the Company�s weighted average cost of capital, 
and operation and maintenance expenses, including fuel, or such other pricing structure as 
may be proposed by PNM and approved by the NMPRC that will fully reimburse PNM for the 
full cost of the SSC Resources. The initial revenue requirement shall be based on the cost of 
service used to set rates in PNM�s most recent rate case and shall be adjusted, as necessary, 
in future rate cases. 
3) PNM shall provide to the Customer an Excess Energy Production Credit in accordance 
with terms described in the Customer�s Special Service Contract. 
 

TAX ADJUSTMENT: Billings under this Rider may be increased by an amount equal to the sum of the taxes 
payable under the Gross Receipts and Compensating Tax Act and all other taxes, fees, or charges 
(exclusive of ad valorem, state and federal income taxes) payable by the Company and levied or assessed 
by any governmental authority on the public utility service rendered, or on the right or privilege of rendering 
the service, or on any object or event incidental to the rendition of the service. 

 
TERMS OF PAYMENT: All bills are net and payable within twenty (20) days from the date of bill. If payment 
for any or all electric service rendered is not made within thirty (30) days from the date the bill is rendered, 
the Company shall apply an additional late payment charge as defined in Rate 16 Special Charges. 

LIMITATION OF RATE: Electric service under this Schedule shall not be resold or shared with others. 
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EXHIBIT D 
Form of Special Service Rate 

PUBLIC SERVICE COMPANY OF NEW MEXICO 
ELECTRIC SERVICES 

 
6th REVISED RATE NO. 36B CANCELLING 5th REVISED RATE NO. 36B 

 
SPECIAL SERVICE RATE � RENEWABLE ENERGY RESOURCES 

 
EXPLANATION OF RATE: This Special Service Rate, the companion Green Energy Rider (Rider No. 47) 
and the companion Production Cost Allocation Rider (Rider No. 49) are available to eligible customers who 
wish to have the Company acquire SSC Resources (as that term is defined in the Special Service Contract) 
in an amount equal to some or all of the customer�s electric utility service requirements and who enter into 
a Special Service Contract, approved by the New Mexico Public Regulation Commission (�NMPRC�), that 
establishes the rates and other terms and conditions for such service. Rates covering the full cost of the 
renewable energy resources shall be established in the Special Service Contract pursuant to the Green 
Energy Rider. This Special Service Rate, along with the Production Cost Allocation Rider, prescribes the 
methodology that the Company and each customer will use in the Special Service Contract to establish all 
other charges to be paid by each customer for electric service. In each general rate proceeding, the 
Company will perform a separate class cost of service calculation for each Special Service Contract 
customer to ensure the accuracy of all charges. If the electric service requested by the customer requires 
the Company to extend or upgrade its transmission or other facilities, the cost of the extension or upgrade 
shall be paid by the customer to the extent consistent with generally accepted regulatory principles of cost 
causation, and shall be included in the rates set in the Special Service Contract, with adequate provisions 
to secure the customer�s payment obligation. 

Except as provided in the Special Service Contract, service will be furnished subject to the Company's 
Rules and Regulations and any subsequent revisions. These Rules and Regulations are available at the 
Company's office and are on file with the NMPRC. These Rules and Regulations are a part of this Schedule 
as if fully written herein. 
 
In the event of a conflict or contradiction between the terms of the Special Service Contract and this Special 
Service Rate, the terms of the Special Service Contract shall control. 
 
TERRITORY: All territory served by the Company in New Mexico. 

CUSTOMER ELIGIBILITY: To be eligible for this Special Service Rate, a customer must meet all of the 
following conditions: 

1) As of the date of commercial operation, any new customer served by this rate must not have 
previously received electric utility service from the Company. 
2) The customer must enter into a Special Service Contract with the Company for a term that is 
coextensive with the customer�s payment obligation for the renewable resources, and the NMPRC 
must approve the contract. 
3) The customer must achieve a minimum demand of 10,000 kW. 
4) The customer must maintain an annual load factor of at least 60%. 
5) Any new customer must cause the addition of SSC Resources of 10,000 kW-A/C or more to be 
acquired by the Company. 
6) The customer must meet all of the requirements of the Company�s Green Energy Rider (Rider 
No. 47). 
 

TYPE OF SERVICE: Three-phase service delivered at the Company's available transmission voltage of 
115 kV or higher. 
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SUBSTATION EQUIPMENT: All substation and distribution transformers, the necessary structures, voltage 
regulating devices, lightning arrestors, and accessory equipment required by the customer in order to utilize 
the Company's service at 115 kV or higher voltage shall be installed, paid for, owned, operated, and 
maintained by the customer. 

The customer shall also provide at its expense suitable protective equipment and devices so as to protect 
the Company's system and service and other electric users from disturbances or faults that may occur on 
the customer's system or equipment. 
 
The customer shall at all times keep each of the three phases balanced as far as practicable so as not to 
affect service and voltage to other customers served by the Company. The customer shall not operate any 
equipment in a manner which will cause voltage disturbances elsewhere on the Company's system. 
 
MONTHLY CHARGE: The Charge for electric service provided shall be the sum of charges calculated in 
accordance with A, B, C, D, E, F, G and H below.  On-Peak period is from 8:00am to 8:00pm Monday 
through Friday (60 hours per week). Off-Peak period is all times other than the On-Peak period (108 
hours per week). 

Individual Rates shall be calculated for Rate Elements A, B, D, E, and F for each customer taking service 
under this rate based on each customer�s load characteristics and SSC Resource procurements made by 
the Company consistent with class Allocated Revenue Requirement.  
 
(A) CUSTOMER CHARGE: 

All Months: 
 

(B) TRANSMISSION DEMAND CHARGE: 

All months: 

(C) FUEL COST ADJUSTMENT APPLIED TO SYSTEM SUPPLIED ENERGY: 

During each hour when the energy from the SSC Resources, including discharge of SSC Storage 
Resources, acquired by PNM to meet all or part of the customer�s load is less than the customer�s 
hourly usage, the balance of hourly energy will be supplied by other energy resources available to 
PNM for overall system needs. For all hourly energy supplied by PNM�s other energy resources, 
except to the extent of curtailments of SSC Resources for which the customer is paying the fixed 
price for energy and RECs in the Third Party PPA as provided in Section 8.1 of the SSC, the 
customer will pay 100% of the fuel rates under the Company�s Fuel and Purchased Power Cost 
Adjustment Clause (�FPPCAC�) applicable to transmission voltage customers. 

 
(D) ENERGY RELATED NON-FUEL CHARGE FOR SYSTEM SUPPLIED ENERGY: 

During each hour when the energy from the SSC Resources, including discharge of SSC Storage 
Resources, acquired by PNM to meet all or part of the customer�s load is less than the customer�s 
hourly usage, the balance of hourly energy will be supplied by other energy resources available to 

Customer CustomerCharge
�A� or Greater Kudu $21,857.02 per bill
�B� Placeholder for new customer

Customer Customer Charge
�A� or Greater Kudu $4.525 per Billable On Peak kW
�B� Placeholder for new customer
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PNM for overall system needs. For all hourly energy supplied by PNM�s other energy resources, 
except to the extent of curtailments of SSC Resources for which the customer is paying the fixed 
price for energy and RECs in the Third Party PPA as provided in Section 8.1 of the SSC, the 
following energy related non-fuel charge is applicable. 

 
Energy Related Non-Fuel Charge: 

 
 
 
 
 
(E) CONTRIBUTION TO PRODUCTION COMPONENT: 

All months: 

(F) GREEN ENERGY RIDER CHARGE: 

Pursuant to the Green Energy Rider No. 47, the customer will be responsible for all costs 
associated with SSC Resources procured to meet all or part of the customer�s load. 

 
(G) OTHER APPLICABLE RIDERS: 

Rider No. 36 � Renewable Energy Rider, and all other applicable rate riders shall be billed to the 
customer in accordance with the terms of the riders, and consistent with applicable statutes and 
NMPRC rules. Rider No. 16 -- the Energy Efficiency Rider shall not be applicable. 

 
(H) SPECIAL TAX AND ASSESSMENT ADJUSTMENT: 

 
Billings under this Schedule may be increased by an amount equal to the sum of the taxes payable 
under the Gross Receipts and Compensating Tax Act and of all other taxes, fees, or charges 
(exclusive of ad valorem, state and federal income taxes) payable by the Company and levied or 
assessed by any governmental authority on the public utility service rendered, or on the right or 
privilege of rendering the service, or on any object or event incidental to the rendition of the service. 

 
DETERMINATION OF MONTHLY ON-PEAK BILLABLE DEMAND: The monthly on-peak billable demand 
shall be as determined by appropriate measurement as defined by the Company, but in no event shall it be 
less than the highest of the following: (a) the actual highest On-Peak metered demand registered during 
the current month, or (b) 10,000 kW. On-Peak period is from 8:00am to 8:00pm Monday through Friday (60 
hours per week). Off-Peak period is all times other than the On-Peak period (108 hours per week). 
 
INTERRUPTION OF SERVICE: The Company will use reasonable diligence to furnish a regular and 
uninterrupted supply of energy. However, interruptions or partial interruptions may occur or service may be 
curtailed, become irregular, or fail as a result of circumstances beyond the control of the Company, or are 
the results of acts of public enemies, accidents, strikes, legal processes, governmental restrictions, fuel 
shortages, breakdown or damages to generation, transmission, or distribution facilities of the Company, 
repairs or changes in the Company's generation, transmission, or distribution facilities, and in any such 
case the Company will not be liable for damages. Customers whose reliability requirements exceed these 
normally provided should advise the Company and contract for additional facilities and increased reliability 
as may be required. The Company will not, under any circumstances, contract to provide 100 percent 
reliability. 

Customer Customer Charge
�A� or Greater Kudu $0.0242411 per kWh
�B� Placeholder for new customer

Customer CustomerCharge
�A� or Greater Kudu $X.XX per Billable On Peak kW
�B� Placeholder for new customer
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ACCESSIBILITY: Equipment used to provide electric service must be physically accessible. The metering 
must be installed on each service location at a point accessible to Company personnel at any time. 

TERMS OF PAYMENT: All bills are net and payable within twenty (20) days from the date of bill. If payment 
for any or all electric service rendered is not made within thirty (30) days from the date the bill is rendered, 
the Company shall apply an additional late payment charge as defined in Rate 16 Special Charges. 

LIMITATION OF RATE: Electric service under this Schedule shall not be resold or shared with others. 
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EXHIBIT D1 

Special Service Rate Calculation 

(A) CUSTOMER CHARGE: There shall be a monthly customer charge that is designed to 
recover the cost of all customer-related functions, including meters, meter reading and 
billing costs, as determined and allocated to customer rate classes in PNM general rate 
cases. 

 
(B) TRANSMISSION DEMAND RATE: This rate is applied to a customer�s monthly On- 

peak Billable Demand and is designed to recover costs related to PNM�s transmission 
capacity, as determined and allocated to customer in PNM general rate cases. The 
Transmission Demand Rate shall be calculated as described below: 

 
The Transmission Demand Rate shall be the quotient of:  
 

(1) The Transmission Revenue Requirement allocated to Customer under Rate No. 
36B--Special Service Rate, in PNM�s general rate case, divided by: 

(2) The sum of Customer�s annual billable demands. 
 

(C) CONTRIBUTION TO PRODUCTION COMPONENT: This rate is applied to 
Customer�s monthly On-peak Billable Demand and is designed to recover production 
costs (�Contribution to Production Component�). The Contribution to Production 
Component in a rate case will be calculated based on the Customer�s Production 
Revenue Requirement and the Production Revenue Requirement Offset, as described 
below. 
 
The Production Revenue Requirement shall be the product of:  
 
     The quotient of: 

(1) The total system retail Production Revenue Requirement used to set rates in 
PNM�s general rate case divided by: 

(2) The sum of all system retail Production-related Coincident Peak Demand 
Loads used to allocate the retail Production Revenue Requirement to rate 
classes in PNM�s general rate cases. 

 
Multiplied by: 
(3) The sum of Customer�s Coincident Peak Billable Demand Loads used for the 

allocation of the Production Revenue Requirement. 
 
The Production Revenue Requirement Offset shall be the product of: 
 
The quotient of: 
(1)  The result of (1) and (2) above, 
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Multiplied by: 
(2) The sum of Coincident Peak Production for all SSC Energy Resources plus 

the sum of all SSC Storage Resource Capacity Value Factors times their 
applicable certified rated capacity, deemed to have capacity value at the time 
of each PNM general rate case utilizing the methodology set forth in Section 
D (�Coincident Peak Production Methodology�). 

 
The Contribution to Production Component shall be the quotient of: 

(1) The Production Revenue Requirement minus: 
(2) The Production Revenue Requirement Offset. 
 
Divided by: 
(3) The sum of Customer�s annual billable demands (excluding any demands 

related to charging SSC Storage Resources); provided, however, if the 
Production Revenue Requirement Offset is greater than the Production 
Revenue Requirement, then the Contribution to Production Component will be 
set to zero ($0.00). 

 
(D) COINCIDENT PEAK PRODUCTION METHODOLOGY: 

(1) The coincident peak periods proposed in PNM�s general rate cases for class 
allocations are based on anticipated highest demand hours for rate classes ( 
�CP Peak Hours�). 

(2) For each SSC Energy Resource that has been in service for at least three years, 
PNM will use the average historical hourly energy production for those same 
three years during each of PNM�s historical coincident peak periods at the CP 
Peak Hours as the SSC Energy Resource�s Coincident Peak Production. If an 
SSC Energy Resource was curtailed during any CP Peak Hour for reasons 
where PNM owes compensation to the seller under the respective Third Party 
PPA (as provided for in Section 8 of the SSC), PNM shall adjust the production 
of that resource to reflect what the production during that CP Peak Hour would 
have been had it not been curtailed. 

(3) For any SSC Energy Resource with less than three years of historical hourly 
production data, PNM will assume an effective Coincident Peak Production of 
32% for wind (�Stipulated Wind Capacity Value Factor�), 42% for solar 
(�Stipulated Solar Capacity Value Factor�) 

(4) For any SSC Storage Resource, the Company will use the agreed SSC Storage 
Resource Capacity Value Factor for that resource.  

(5) A reconciliation of the Production Revenue Requirement Offset will occur for 
all SSC Energy Resources for any Test Period for which Stipulated Capacity 
Value Factors were utilized for cost allocation purposes as defined in Rider No. 
49. For this reconciliation PNM will compare the Production Revenue 
Requirement in the Test Period of the last rate case to the Production Revenue 
Requirement Offset as calculated below. For this comparison, the Production 
Revenue Requirement Offset will be based on: 

 For SSC Energy Resources with less than 3 years of history, the 
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actual aggregate Coincident Peak Production during the Test Period. 
For all other SSC Energy resources,  calculated as provided in (D)(2) 
above. 

 For SSC Storage Resources, the Coincident Peak Production will be 
the SSC Storage Resource Capacity Value Factor.  
 

ii. If the Production Revenue Requirement Offset calculated above is less 
than the Production Revenue Requirement from the last rate case, a 
deemed under-allocation from the Customer occurs.  PNM will quantify 
the total deemed under-allocation of production costs for the Test Period, 
including any period up to the implementation of the Reset Rate, by 
recalculating Exhibit D1, as provided for in Rider 49. 

 
(E) FUEL COST ADJUSTMENT APPLIED TO SYSTEM SUPPLIED ENERGY: During 

each hour when the energy from the SSC Resources, including discharging of SSC 
Storage Resources acquired by PNM to meet all or part of the customer�s load, including 
discharging of SSC Storage Resources is less than the customer�s hourly usage, the 
balance of hourly energy will be supplied by other energy resources available to PNM 
for overall system needs. For all hourly energy supplied by PNM�s other energy 
resources, except to the extent of curtailments of SSC Resources for which the customer 
is paying the fixed price for energy and RECs in the Third Party PPA as provided in 
Section 8.1 of the SSC, the Customer will pay 100% of the applicable base fuel rate and 
fuel factor rate under PNM�s Fuel and Purchased Power Cost Adjustment Clause 
(�FPPCAC�) applicable to transmission voltage customers. 

 
(F) ENERGY RELATED NON-FUEL CHARGE FOR SYSTEM SUPPLIED ENERGY: 

Certain energy related costs are not currently included as fuel costs in PNM rates. To 
ensure that no subsidization by other retail customers takes place, PNM has set the energy 
related non-fuel rates for System Supplied Energy as determined in the corresponding 
PNM general rate case.  This charge shall exclude SSC Resource curtailed energy for 
which PNM is supplying energy to Customer from other system resources. 
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EXHIBIT E 

Methodology for Determining Early Termination Payment 

The Early Termination Payment shall be equal to the sum of the Contract Values for each of the 
Initial Solar Facilities Power Purchase Agreement and any Additional Renewable Energy 
Procurement (together, �Renewable Energy Procurement�) then in effect, at the time of 
termination, payable within twenty (20) days after Customer receives notice from PNM of the 
amount of the Early Termination Payment. PNM shall reimburse Customer for Transfer Proceeds 
within twenty (20) days of receipt of a final, non-appealable order from the NMPRC establishing 
the amount of the Transfer Proceeds, if any, and in the case of other Proceeds, within twenty (20) 
days after receipt by PNM of the Proceeds. 
 
�Contract Value� means the present values of the product, for each year (or portion thereof) in 
the then remaining term of the SSC Resource Procurement (determined without reference to the 
early termination), of (A) the quantity of energy and RECs expected to be produced during such 
year (or portion thereof) times (B) the purchase price for such energy and RECs for such year, 
provided, however: 

 
(1) if PNM in its sole discretion decides to terminate an SSC Resource Procurement as a 

result of an early termination of the Special Service Contract, Contract Value shall be equivalent 
to the early termination payment calculated pursuant to the SSC Resource Procurement; or 
 

(2) if PNM in its sole discretion decides to acquire ownership of a renewable energy facility 
that was the subject of a Renewable Energy Procurement, Contract Value shall be the original cost 
of the facility at the time the facility began providing service to the Customer plus all capital 
improvements less depreciation, or such other valuation approved by the NMPRC, to the extent 
the NMPRC allows the resource to be included in cost of service to all other customers; provided, 
however, that in no event shall Transfer Proceeds exceed Contract Price. 
 
All elements of the foregoing calculations shall be determined in a commercially reasonable 
manner.  The present values of the monthly payments from their payment dates in the foregoing 
calculations shall be determined using a discount factor equal to the current yield for direct 
obligations of the United States Treasury with a maturity that is closest to, but not less than, the 
remaining Term of the Special Service Contract. 
 
�Proceeds� means payments received by PNM as a result of damages payments and insurance 
claims made by the Seller pursuant to any SSC Resource Procurement as well as any credit 
received by PNM for insurance in computing the early termination payment of any SSC Resource 
Procurement. 
 
�Transfer Proceeds� means: (A) if the SSC Resource Procurement is from a third party, the 
present value of the SSC Resource Procurement charges to PNM allowed to be recovered as a 
system resource from other customers by the NMPRC, calculated in the same manner as �Contract 
Value�; or (B) if the SSC Resource Procurement is a facility owned by PNM, or sought to be 
acquired by PNM, the original cost of the facility at the time the facility began providing service 
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to the Customer plus all capital improvements less depreciation, or such other valuation approved 
by the NMPRC, to the extent the NMPRC allows the resource to be included in cost of service to 
all other customers; provided, however, that in no event shall Transfer Proceeds exceed Contract 
Price. 
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EXHIBIT F 
Form of Guaranty 

GUARANTY OF [CUSTOMER] 
 BY [NAME OF GUARANTOR] 

THIS GUARANTY (this �Guaranty�) is made as of [DATE], by [NAME OF 
GUARANTOR], a [STATE][ENTITY] (�Guarantor�), with a mailing address of [ADDRESS], 
Attention: [NAME], for the benefit of Public Service Company of New Mexico, a New Mexico 
corporation (�Counterparty�). 

 
RECITALS: 

A. Counterparty and [CUSTOMER], a [STATE][ENTITY] (�Obligor�), entered into 
that certain Special Service Contract, dated as of the date hereof, between Counterparty and 
Obligor (as modified from time to time, the �Agreement�). 

B. Obligor is Guarantor�s wholly-owned subsidiary. 
 

AGREEMENT: 

NOW, THEREFORE, in consideration of Counterparty�s agreement to allow for Obligor�s 
provision of this Guaranty, Guarantor hereby unconditionally and irrevocably guarantees the 
prompt payment by Obligor of all sums payable by Obligor under the Agreement all without regard 
to any counterclaim, set-off, deduction or defense of any kind which Obligor or the Guarantor may 
have or assert, and without abatement, suspension, deferment or diminution on account of any 
event or condition whatsoever; provided, however, that Guarantor shall be entitled to exercise or 
assert, as the case may be, any right, claim or defense that is available to Obligor, except as such 
right, claim or defense relates to bankruptcy, lack of capacity or lack of authority. 

 
It is specifically agreed by Counterparty and Guarantor that (i) the terms of the Agreement 

may be modified by agreement between Counterparty and Obligor and that this Guaranty shall 
guarantee the performance of Obligor as so modified and (ii) the Agreement may be assigned by 
Counterparty to any assignee of Counterparty upon no less than ten (10) days� prior written notice 
to Guarantor. This Guaranty is a guarantee of payment and not of collection. 
 

This Guaranty shall not be released, modified or affected by the failure or delay on the part 
of Counterparty to enforce any of the rights or remedies of Counterparty under the Agreement. 
This Guaranty shall continue to be effective or be reinstated if any payment to the Counterparty 
by Obligor with respect to the Agreement is returned to Obligor or is rescinded upon the 
insolvency, bankruptcy or reorganization of Obligor. 
 

No notice of default by Obligor under the Agreement need be given by Counterparty to 
Guarantor, it being specifically agreed that Guarantor�s guarantee is a continuing guarantee under 
which Counterparty may proceed immediately against Obligor and/or against Guarantor 
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following any breach or default by Obligor under the Agreement beyond applicable notice and 
cure periods or for the enforcement of any rights which Counterparty may have as against Obligor 
under the terms of the Agreement or at law or in equity. 

Counterparty shall have the right to proceed against Guarantor following any breach or 
default by Obligor under the Agreement beyond applicable notice and cure periods without first 
proceeding against Obligor and without previous notice to or demand upon either Obligor or 
Guarantor. 
 

Guarantor hereby waives (a) notice of acceptance of this Guaranty, (b) demand of payment, 
presentation and protest, (c) any right to require Counterparty to proceed against Obligor or any 
other guarantor or any other person or entity liable to Counterparty, (d) any right to require 
Counterparty to apply to any default any security deposit or other security it may hold under the 
Agreement, (e) any right to require Counterparty to proceed under any other remedy Counterparty 
may have before proceeding against Guarantor, and (f) any right of subrogation that Guarantor 
may have against Obligor. 
 

Guarantor does hereby subordinate all existing or future indebtedness of Obligor to 
Guarantor to the obligations owed to Counterparty under the Agreement and this Guaranty. 

Any recovery by Counterparty from any other guarantor or insurer shall first be credited to 
the portion of Obligor�s indebtedness to Counterparty which exceeds the maximum liability of 
Guarantor under this Guaranty. 

The Guarantor hereby represents and warrants that: (i) the Guarantor is duly organized, 
validly existing and in good standing under the laws of Delaware; (ii) the Guarantor has the 
requisite corporate power and authority to issue this Guaranty and to perform its obligations 
hereunder, and has duly authorized, executed and delivered this Guaranty; (iii) the Guarantor is 
not required to obtain any authorization, consent, approval, exemption or license from, or to file 
any registration with, any government authority as a condition to the validity of, or to the 
execution, delivery or performance of, this Guaranty; (iv) as of the date of this Guaranty, there is 
no action, suit or proceeding pending or threatened against the Guarantor before any court or 
arbitrator or any governmental body, agency or official in which there is a reasonable possibility 
of an adverse decision which could affect, in a materially adverse manner, the ability of the 
Guarantor to perform any of its obligations under, or which in any manner questions the validity 
of, this Guaranty; (v) the execution, delivery and performance of this Guaranty by the Guarantor 
does not contravene or constitute a default under any statute, regulation or rule of any 
governmental authority or under any provision of the Guarantor�s certificate of incorporation or 
by-laws or any contractual restriction binding on the Guarantor; and (vi) this Guaranty constitutes 
the legal, valid and binding obligation of the Guarantor enforceable in accordance with its terms, 
subject to the effect of any bankruptcy, insolvency, reorganization, moratorium or similar law 
affecting creditors� rights generally, and to general principles of equity (regardless of whether such 
enforceability is considered in a proceeding in equity or at law). 
 

No provision of this Guaranty or right of Counterparty can be waived, nor can Guarantor 
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be released from its obligations hereunder except in a writing signed by Counterparty. This 
Guaranty shall remain in full force and effect until the date on which all of Obligor�s obligations 
under the Agreement have been completely performed and paid in full or are no longer due or 
payable. 

 
This Guaranty shall be governed by the laws of the state of New Mexico and for the 

purposes of any rules regarding conflicts of law the parties shall be treated as if they were all 
residents or domiciles of New Mexico. 

If any action is brought by Counterparty against Guarantor under this Guaranty to enforce 
the obligation of Guarantor hereunder, the unsuccessful party in such action shall pay to the 
prevailing party therein reasonable attorneys� fees. The attorneys� fees award shall not be 
computed in accordance with any court fee schedule, but shall be such as to fully reimburse all 
attorneys� fees reasonably incurred. 

Any notice, demand, protest or request provided for in this Guaranty, or served, given or 
made in connection with it, will be deemed properly served, given or made: (i) when delivered 
personally or by prepaid overnight courier, with a record of receipt; (ii) on the fourth day if mailed 
by certified mail, return receipt requested; or (iii) on the day of transmission, if sent by facsimile 
or electronic mail during regular business hours or the day after transmission, if sent after regular 
business hours (provided, however, that such facsimile or electronic mail will be followed on the 
same day or next business day with the sending of a duplicate notice, demand or request by a 
nationally recognized prepaid overnight courier with record of receipt), to the persons specified 
below: 

To Guarantor: 
 
With a copy to: 

To PNM: 

With a copy to: 

Guarantor and Counterparty may, at any time or from time-to-time, by written notice to the 
other, change the designation or address of the person so specified as the one to receive notices 
pursuant to this Guaranty. 
 

Guarantor may not assign this Guaranty, or assign or delegate any of its rights or 
obligations hereunder, without the prior written consent of Counterparty, which consent may be 
granted or withheld in its sole discretion, and any assignment or delegation without such prior 
written consent shall be null and void and of no force or effect. 

This Guaranty shall be binding upon Guarantor, its successors and permitted assigns and 
shall inure to the benefit of and be enforceable by Counterparty, its successors and assigns. This 
Guaranty embodies the entire agreement and understanding between Guarantor and Counterparty 
and supersedes all prior agreements and understandings relating to the subject matter hereof. Any 
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provision of this Guaranty that is prohibited or unenforceable under applicable law shall be 
ineffective to the extent of such prohibition or unenforceability without invalidating the remaining 
provisions hereof. The remedies provided in this Guaranty are cumulative and not exclusive of any 
remedies provided by law or in equity. 
  
 

IN WITNESS WHEREOF, Guarantor has executed and delivered this Guaranty as of the 
date and year first above written. 
 
GUARANTOR:   [NAME OF GUARANTOR], 
 

By:  _____________________ 
Name:  _____________________ 
Title:  _____________________ 
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EXHIBIT G 
Notice List 

 

All Notices are deemed provided in accordance with Section 17 if made to the physical and email 
addresses provided below: 
 
PUBLIC SERVICE COMPANY OF NEW 
MEXICO 
 

 
GREATER KUDU, LLC 

To: To: 

Public Service Company of New Mexico 
Attn: Senior Vice President and CFO 
414 Silver Ave. SW 
Albuquerque, NM 87102 
Henry.Monroy@txnmenergy.com 
 

Greater Kudu, LLC 
c/o Meta Platforms, Inc. 
Attention: Clean Energy Asset Management 
1 Meta Way 
Menlo Park, CA 94025 
Email: energycontracts@meta.com 

With copy to: 
 

With copy to: 

Public Service Company of New Mexico 
Attn: Legal Department 
414 Silver Ave. SW 
Albuquerque, NM  87102 
lawdept@txnmenergy.com  
 

Meta Platforms, Inc. 
7300 Gateway Blvd 
Dock 15 
Attn: Associate General Counsel, Energy 
Newark, CA 94560 
 
and a copy by email to: 
energylegal@meta.com 

PNM Exhibit JCA-2 
Page 357 of 361



52 

EXHIBIT H 
Form of Production Cost Allocation Rider 

PUBLIC SERVICE COMPANY OF NEW MEXICO ELECTRIC SERVICES 
1st REVISED RIDER NO. 49 CANCELLING ORIGINAL RIDER NO. 49 

PRODUCTION COST ALLOCATION RIDER 
 

EXPLANATION OF RIDER: The purpose of the Production Cost Allocation Rider (�Rider�) is to 
provide for recovery of under-collected production costs from an applicable customer pursuant to 
the terms and conditions of the Special Service Contract. An under-collection of the customer�s 
allocated production costs will be deemed to occur if the Actual Production Revenue Requirement 
Offset resulting from the SSC Resources serving the customer, during the Test Period of a 
general rate case, is less than the Production Revenue Requirement upon which rates had 
previously been set. 
 
The Special Service Contract with the customer shall establish a methodology to determine the 
customer�s Contribution to Production Component. Except as provided in the Special Service 
Contract, service will be furnished subject to the Company's Rules and Regulations and any 
subsequent revisions. These Rules and Regulations are available at the Company's office and 
are on file with the NMPRC. These Rules and Regulations are a part of this Schedule as if fully 
written herein. 

 
TERRITORY: All territory served by the Company in New Mexico. 

APPLICABILITY:  This Rider shall apply to all customers taking service under Rate No. 36B    
Special Service Rate, and Rider No. 47  Green Energy Rider.  
 
DEFINITIONS: The following definitions shall apply to this Rider: 

 
CP Peak Hours: Coincident peak periods proposed in the Company�s general rate case for 
class allocations based on anticipated highest demand hours. 

 
Coincident Peak Production: The sum of coincident peak production for all SSC Resources 
that were used in a PNM general rate case utilizing the methodology set forth in the Special 
Service Contract. 

Deemed Under-Allocation: Quantification of the total Test Period under-allocation and 
resulting under-collection of production costs for the period starting with the first date of the 
Test Period from the Company�s last rate case and ending with the effective date of new base 
rates in the subsequent Company�s rate case filing. 
 
Reset Rate: Deemed under- allocation of production costs as defined in the Special Service 
Contract divided by 12 months and applied monthly to the Customer�s bill ($/month). 

Interim Period Charge: has the meaning set forth below in the Rate Methodology Section. 

SSC Resource: means any energy generation or storage, or capacity, resource contracted 
with by PNM on Customer�s behalf pursuant to the Special Service Contract. 

 
Stipulated Capacity Value Factor: The effective capacity value for any particular SSC Energy 
Resource stipulated between the Company and the Customer within the Special Service 
Contract to be used in a Company rate case in lieu of historical hourly production data. 

 
RATE METHODOLOGY:  The Rates established under this rider have two components. The first rate 
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component is the Reset Rate. It is ongoing and collects any under allocation determined in the previous 
rate case. This rate component will remain in effect from the time this rider goes into effect until the 
effective date of a subsequent rate case where the base rates are reset. 
 
The second component is the Interim Period Charge. It is limited to collect any deemed under allocation 
experienced from the effective date of the base rates approved in the last rate case through the effective date 
of this Rider. This rate component will remain in effect for 6 months beginning at the effective date of this Rider. 

 
The two rate components under this Rider shall be established as follows: 
 

1) For the Reset Rate, within four months of the end of the Test Period in a general rate 
case, the Company will compare the Production Revenue Requirement as approved in 
the last rate case to the Production Revenue Requirement Offset. For this comparison, 
the Production Revenue Requirement Offset will be based on actual production in the 
Test Period for all of the SSC Energy Resources (except for adjustments to be made due 
to curtailments of SSC Resources where PNM owes compensation to the seller under the 
respective Third Party PPA as provided for in Section 8 of the SSC), that used a Stipulated 
Capacity Value as applicable. For all other SSC Energy Resources that have been in 
service for at least three years as of the date of the filing of the last rate case, PNM will 
use the same historical average energy production as projected in the last rate case. For 
SSC Storage Resources, the company will use the same SSC Storage Resource 
Capacity Value Factor as previously agreed by the Parties for each respective SSC 
Storage Resource per the terms of the Special Service Contract.  If the Production 
Revenue Requirement Offset as calculated above is less than the Production Revenue 
Requirement approved in the last rate case, an under-allocation of production costs to the 
customer will be deemed to occur. 

Any Deemed Under-allocation will be calculated for the applicable Test Period on an 
annual basis and recovered through this Rider in equal monthly amounts until reset to 
zero upon the effective date of new base rates in the Company�s next rate case filing.  

 
2) The Interim Period Charge will be based on any deemed under-allocation covering the 

period between the end of the Test Period and the effective date of the Reset Rate. The 
Company will bill the Customer and recover this under collection amount as an additional 
charge included in the Reset Rate, within 6 months of the effective date of such Reset 
Rate in equal monthly payments, including a carrying charge for any deemed 
undercollection accrued on a monthly basis equal to the then-current customer deposit 
rate.  

3) Any revenues collected from the Customer due to the Deemed Under-Collection, including 
the Reset Rate and the Interim Period Charge will be booked to a regulatory liability and 
shall be returned to the Company�s retail customers in the next general rate case where 
ratemaking treatment shall be determined by the Commission. 
 

TAX ADJUSTMENT: Billings under this Rider may be increased by an amount equal to the 
sum of the taxes payable under the Gross Receipts and Compensating Tax Act and all other 
taxes, fees, or charges (exclusive of ad valorem, state and federal income taxes) payable 
by the Company and levied or assessed by any governmental authority on the public utility 
service rendered, or on the right or privilege of rendering the service, or on any object or event 
incidental to the rendition of the service. 

 
TERMS OF PAYMENT: All bills are net and payable within twenty (20) days from the date of bill. 
If payment for any or all electric service rendered is not made within thirty (30) days from the date 
the bill is rendered, the Company shall apply an additional late payment charge as defined in Rate 
16 Special Charges. 
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LIMITATION OF RATE: Electric service under this Schedule shall not be resold or shared with 
others. 
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EXHIBIT I 
 

CTP Offset Principles for SSC Storage Resources 
 

 
1. If the Company proposes, and the NMPRC subsequently approves, a different allocation 
methodology for production related costs for all retail classes in a future rate case application that 
affects the calculation of the Production Revenue Requirement and the Production Revenue 
Requirement Offset, the Parties will negotiate a new approach to replace Exhibit D-1 and to 
calculate the Contribution To Production Component included in the Special Service Rate and 
PNM Rider No. 49 � Production Cost Allocation Rider.  The Parties also agree to request NMPRC 
approval of an addendum to the then-effective SSC, to incorporate the new approach.    

2. The Parties commit to require the resource owner to document the performance of the SSC 
Storage Resources at the beginning of each calendar year, no later than January 31st, to demonstrate 
that the storage resource is functioning at a certified rated capacity. The true-up analysis conducted 
in accordance with PNM Rider No. 49 � Production Cost Allocation Rider, shall, if needed, be 
adjusted for any change to the physical rated capacity of the SSC Storage Resource. 
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Comparison of Second Amended and Restated Special Service Contract between 
Public Service Company of New Mexico and Greater Kudo, LLC and Third 
Amended and Restated Special Service Contract between Public Service 
Company of New Mexico and Greater Kudo, LLC. 

PNM Exhibit JCA-3 
Is contained in the following 70 pages. 



EXECUTION VERSION 

SECONDTHIRD AMENDED AND RESTATED SPECIAL SERVICE 
CONTRACT 

between 

PUBLIC SERVICE COMPANY OF NEW MEXICO 

and 

GREATER KUDU LLC. 

Dated as of August 21, 2018June __, 2025 
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THIRD AMENDED AND RESTATED SPECIAL SERVICE CONTRACT 
 
 
This SecondThird Amended and Restated Special Service Contract (“Contract”), entered into this 
21st__ day of August, 2018June, 2025 (“Execution Date”), is by and between Public Service 
Company of New Mexico, a New Mexico corporation (“PNM” or “Company”) and Greater Kudu 
LLC, a Delaware limited liability company (“Customer”) and amends the Second Amended and 
Restated Special Service Contract dated November 16, 2016 (“FirstAugust 21, 2018 (“Second 
Amended Contract”), between PNM and Customer. PNM and Customer may be referred to in 
this Contract individually as a “Party” and collectively as the “Parties.” 
 

RECITALS 
 

This Contract is made with reference to the following facts, among others: 
 

A. PNM is a public utility that owns and operates electric generation, transmission and 
distribution facilities and is subject to the laws of the State of New Mexico and the jurisdiction of 
the New Mexico Public Regulation Commission (“NMPRC”). 

 
B. PNM and Facebook, Inc., nka Meta Platforms, Inc., Customer’s parent corporation 

(“Facebook”), entered into a Special Service Contract effective July 9, 2016 (“Original 
Contract”), which sets forth Facebook’s intent to develop, construct, own and operate a data 
center, employing the best available energy efficiency technology and equipment, on a phased 
basis and, at its sole cost and expense, consisting of one or more facilities to be located at a site 
within PNM’s service territory (“Data Center”). 

 
C. The Original Contract also sets forth PNM’s agreement to provide electric supply 

service to the Data Center primarily through a blend of renewable resources as the load at the Data 
Center increases over time, which will require procurement by PNM of energy and capacity from 
Renewable Energy Facilities at Customer’s sole cost and expense. 

 
D. The NMPRC issued a final order approving the Original Contract on August 17, 

2016, in the Matter of the Application of Public Service Company of New Mexico for Expedited 
Approval of Power Purchase Agreements, Special Service Rate and Special Service Contract, New 
Green Energy Rider, Exemption from Energy Efficiency Rider, Variances from 17.1.210.12(B) 
and PNM Rule No. 4, ¶ C and for Other Related Regulatory Approvals, Case No. 16-00191-UT.  

 
E. PNM and Facebook entered into the First Amended Contract to, among other 

things, reflect certain amendments and corrections to the Original Contract made during the 
hearing in Case No. 16-000191-UT and update the Customer Charge and Transmission Demand 
Charge approved by the NMPRC in Case No. 16-00276-UT. Facebook subsequently assigned the 
First Amended Contract to Customer pursuant to Section 14.1 of the First Amended Contract on 
December 5, 2017, and as amended on December 7, 2017. 

 
F. PNM and Customer entered into the Second Amended Contract to, among other 

things, remove the maximum load limit and change the contribution to production cost element to 

PNM Exhibit JCA-3 
Page 8 of 70



 
 

3 
 

a demand charge and modify this component to no longer be fixed in nature.  
 
G. The NMPRC issued a final order approving the Second Amended Contract on 

October 17, 2018, in the Matter of Public Service Company of New Mexico’s Application for 
Approval of an Amended Special Service Contract with Greater Kudu LLC, Two Purchased Power 
Agreements Pursuant to 17.9.551 NMAC, Original Rider No. 49, Amended Rate No. 36B and 
Amended Rider No. 47, Case No. 18-00269-UT. 

 
F.H. Customer desires to satisfy its commitment to procure the equivalent ofmeet one 

hundred percent (100%) of Customer’s annual need for electric energy for the Data Center from 
clean and renewable energy resources to be owned by PNM or acquired by PNM under one or 
more power purchase agreements having fixed terms and conditions, the cost of which, in either 
case, will be recovered from Customer as provided in the Green Energy Rider as defined in this 
Contract.  

 
I. The Parties agree that the addition of SSC Storage Resources provides benefits to 

the PNM system, and agree to determine principles that properly allocate the benefits of such 
resource additions per the terms of this Contract.   

 
G.J. PNM desires to sell, and Customer desires to purchase, on the terms set forth in this 

Contract, all electric capacity and energy required to meet the electric utility service requirements 
of the Data Center. 

 
H.K. In order to provide electric service to the Data Center to meet Customer’s load 

requirements, an extensionadditional extensions of PNM’s electric system willmay be required 
from time to time. 
 

I.L. PNM and Customer intend that this Contract and all of the PNM tariffs described 
in this Contract will allow PNM to recover its reasonable costs of providing electric service to 
Customer for the Data Center in a manner that results in No Net Adverse Impact (as defined in 
this Contract) to any other PNM retail electric service customers.). 

  
J.M. PNM’s charges for electric service to Customer under this Contract will consist of 

Rate 36B--Special Service Rate, Rider No. 47--Green Energy Rider, Rider No. 49--Production 
Cost Allocation Rider, and other applicable rate riders, all as described in Section 5. 

   
K. Customer has requested that PNM procure additional renewable resources in excess 

of the amount necessary to serve an average hourly load at the Data Center of one hundred ten 
(110) MWs. 

  
L.N. Consistent with their obligations under Section 3.1.2 of the First Amended 

Contract, theThe Parties have engaged in good faith negotiations and now desire to amend and 
restate the FirstSecond Amended Contract as necessary to accommodate Customer’s request and 
to reflect certain other changes agreed to by the Parties as set forth in this Contract. 
 

AGREEMENT 
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In consideration of the premises and mutual covenants contained in this Contract, the Parties, 
intending to be bound, hereby agree as follows: 
 
1. DEFINITIONS 

 
1.1 As used in this Contract, the following terms, when initially capitalized, shall have 

the following meanings:  
 
“Additional Renewable Energy Procurements” means, subject to the procedures set 

forth in Section 3.1.2, procurements of Renewable Energy resources and/or Alternative Capacity 
Projects other than the Initial Solar Facilities PPAs, pursuant to PPAs, ESAs, Third Party PPAs, 
Third Party ESAs, or other procurements by PNM agreed upon by Customer and PNM. 

 
“Affiliate” means, with respect to a Party, any entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with such 
Party. For this purpose, “control” means the direct or indirect ownership of fifty percent (50%) or 
more of the outstanding capital stock or other equity interests having ordinary voting power. 

 
“Alternative Capacity Project” means, subject to the procedures set forth in Section 

3.1.2, any project that can provide capacity to serve the Customer’s needs, including but not limited 
to, energy storage. 

 
“Applicable Laws” means, in relation to any person, entity, transaction or event, all 

constitutionsfederal, state, provincial, local or municipal laws, statutes, codes, acts, treaties, laws, 
ordinances, orders, judgments, writs, decrees, injunctions, rules, regulations, 
interpretationsgovernmental approvals, licenses, permits, judgments, decrees, injunctions, 
writsdirectives, and ordersrequirements of any all regulatory and other Governmental Authorities, 
by which such person or entity is bound or having application to the transaction or event in 
question. 

 
“Balancing Area Authority that apply to either or both of the Parties or ” has the terms 

of this Contractmeaning given by NERC in its Glossary of Terms Used in NERC Reliability 
Standards, as may be amended from time to time. 

 
“Bankrupt” means, with respect to a Party: 

 
(a)  The Party makes an assignment for the benefit of creditors, admits in writing 

its inability to pay its debts as they become due, files a voluntary petition in bankruptcy, is 
adjudicated as bankrupt or insolvent; files a petition or answer seeking for the Party any 
reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar 
relief under any present or future statute, law, or regulation; the Party files any answer admitting 
or not contesting the material allegations of a petition filed against the Party (as applicable) in 
any such proceeding; or the Party seeks, consents to, or acquiesces in, the appointment of any 
trustee, receiver, custodian, or liquidator of the Party or of all or any substantial part of the 
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Party’s properties; or the Party’s directors, or shareholders take action to dissolve or liquidate 
the Party; or 

 
(b) Involuntary petitions in bankruptcy are brought against the Party or an 

answer proposing the adjudication of the Party as a debtor or bankrupt or proposing the Party’s 
liquidation or reorganization pursuant to any applicable bankruptcy law is filed in any court and 
the Party consents to or acquiesces in the filing thereof or such petition or answer is not 
dismissed within sixty (60) days after the filing thereof. 

 
“Business Day” means any day except a Saturday, Sunday, a Federal Reserve Bank 

holiday, a holiday in the State of New Mexico, or the Friday following Thanksgiving. A Business 
Day shall begin at 8:00 a.m. and end at 5:00 p.m. local time. 

 
“CAISO” means the California Independent System Operator. 
 
“Capacity Agreement” means an agreement regarding Alternative Capacity Projects that 

is not an ESA.  
 
“Claiming Jurisdiction” means California, Washington, and any jurisdiction or balancing 

authority area that will claim or purport to claim for the importer, recipient, or jurisdiction, through 
compliance mechanisms or otherwise, the Carbon or greenhouse gas characteristics or any other 
Environmental Attributes of the energy or capacity delivered into such jurisdiction or balancing 
authority area, or create a circumstance that could lead to any of (i) the retirement of Renewable 
Energy Certificates in whole or in part, (ii) claims to Environmental Attributes, (iii) questions as 
to why the Renewable Energy Certificates were not retired in whole or in part by the delivery, for 
example in the nature of the Oregon Department of Energy’s June 23, 2017, request for stakeholder 
comment; (iv) questions as to why Customer’s Environmental Claims were not affected by such 
delivery or (v) any of the circumstances set forth in item (iv) in the definition of Deemed Delivery. 

 
“Confidential Information” has the meaning set forth in Section 15.1. 
 
“Contract” has the meaning set forth in the preamble, including any exhibits and 

attachments thereto, as each may be amended from time to time. 
 
“Contribution to Production Component” has the meaning set forth in Exhibit D2D1, 

Section C. 
 
“Cost-Based Allocated Revenue Requirement” means the amount of functionalized 

revenue requirement allocated to any specific rate class as determined through a cost of service 
study as accepted by the NMPRC in a rate case, which may differ from the Test Period Revenue 
or actual realized revenue for the rate class based on rates approved by the NMPRC. 

 
“Customer” has the meaning set forth in the Preamble. 
 
“Customer Event(s) of Default” has the meaning set forth in Section 9.1. 
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“Customer Indemnitee” has the meaning set forth in Section 13.2. 
 
“Data Center” means the facility described in Recital B. 
 
“Deemed Delivery” means (i) “direct delivery of electricity” from an SSC Resource as 

that term is used in California’s Regulation for the Mandatory Reporting of Greenhouse Gas 
Emissions (title 17, California Code of Regulations, section 95100 et seq.) in the case of California 
as a Claiming Jurisdiction, as that term is used in Washington’s regulation for Reporting of 
Greenhouse Gases (W.A.C. ch. 173-441) in the case of Washington as a Claiming Jurisdiction, or 
the analogous term under any other Claiming Jurisdiction’s greenhouse gas reporting or cap-and-
trade regulations pursuant to which deliveries of electricity are assigned to, attributed to, or 
designated as being from a specified generator in the case of any other Claiming Jurisdiction, (ii) 
delivery or scheduling of electricity or capacity from an SSC Resource is eligible for a greenhouse 
gas award or allowance through submission of a greenhouse gas bid (or comparable action), (iii) 
a Claiming Jurisdiction can otherwise claim or purport to claim for the importer, recipient, or 
jurisdiction, through compliance mechanisms or otherwise, the Renewable Energy Attributes or 
any other carbon or greenhouse gas characteristics of the SSC Resource’s energy or capacity 
delivered into such Claiming Jurisdiction; or (iv) the delivery to the Claiming Jurisdiction will lead 
to or create a circumstance that could lead to any of (A) the retirement of SSC Resource RECs, 
the reduction of the number of SSC Resource RECs retired on Customer’s behalf, or interference 
with or contravention of Customer’s exclusive rights to make the claims related to the Renewable 
Energy Attributes, (B) claims to Renewable Energy Attributes, or (C) impairments of Renewable 
Energy Attributes by the initiation of a proceeding before any state or federal securities, utility, 
environmental, energy, or transportation regulator the subject of which relates to retirement of 
Renewable Energy Attributes due to the report of delivery of electricity, for example in the nature 
of the Oregon Department of Energy’s June 23, 2017, request for stakeholder comment. The mere 
physical flow of energy to a Claiming Jurisdiction absent (i), (ii) (iii) or (iv) does not constitute a 
Deemed Delivery.  

 
“Early Termination Payment” has the meaning set forth in Section 9.6. 
 
“EDAM” means the CAISO extended day-ahead market. 
 
“Effective Date” means the date on which NMPRC Approval is obtained. 
 
“EIM” means the CAISO energy imbalance market. 
 
“Equitable Defense” means any bankruptcy, insolvency, reorganization and other laws 

affecting creditors’ rights generally, and with regard to equitable remedies, the discretion of the 
court before which proceedings to obtain same may be pending. 

 
“ESA” means energy storage agreement. 
 
“Event of Default” means a Customer Event of Default or a PNM Event of Default. 
 
“Excess Energy” means energy delivered to PNM’s system from the SSC Resources that 
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exceeds, on an hourly basis, the sum of (i) Customer’s load at the Data Center and (ii) the energy 
charging SSC Storage Resources; including discharging SSC Storage Resources that does not 
serve Customer’s load at the Data Center and excluding discharging energy from SSC Storage 
Resources that does serve Customer’s load at the Data Center.  

 
“Excess Energy Production Credit” means Excess Energy for the hour times the power 

price index, for the hour, to which the Parties may mutually agree in writing from time to time, 
provided that to the extent the seller in any SSC Resource Procurement agrees to bear the risk of 
any negative pricing or Excess Energy, then the Excess Energy Production Credit as it relates to 
Excess Energy from the applicable SSC Resource shall be adjusted to credit to Customer the 
allocation to the seller of such risk as agreed to in the applicable SSC Resource Procurement. 

 
“Execution Date” has the meaning set forth in the preamble. 
 
“Facebook” has the meaning set forth in the Recitals. 
 
“FERC” means the Federal Energy Regulatory Commission or its successor agency. 
 
“First Amended Contract” has the meaning set forth in the Preamble. 
 
“Governmental Authority” means: 

 
(a) Any federal, state, local, municipal or other governmental entity; 
 
(b) Any governmental, regulatory or administrative agency, commission, or other 

authority lawfully exercising or entitled to exercise any administrative, executive, judicial, 
legislative, police, regulatory or taxing authority or power (including the North American 
Electric Reliability Corporation); or 

 
(c) Any court or governmental tribunal, or any quasi-governmental or self-regulatory 

body, agency; provided, however, that “Governmental Authority” shall not include either 
Party. 

 
“Green Energy Rate” has the meaning set forth in Section 5.1.1. 
 
“Green Energy Rider” has the meaning set forth in Section 5.1. 
 
“Initial Solar Facilities PPA” has the meaning set forth in Section 3.1.1. 
 
 “Losses” means, with respect to any Party, any and all liabilities (including but not limited 

to liabilities arising out of the application of the doctrine of strict liability), obligations, losses, 
damages, penalties, claims, actions, suits, judgments, costs, expenses and disbursements 
(including reasonable legal fees and expenses), and whether arising in equity, at common law, or 
by statute, or under the law of contracts, torts or property, of whatsoever kind and nature, including 
without limitation claims for property damage, and personal injury. 
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“Market Cap” has the meaning set forth in Section 14.1. 
 
“Market Operator” means the operator of the Balancing Authority Area or any other 

entity performing the market operator function for the Balancing Authority Area or any organized 
day-ahead or intra-hour market for a region that includes PNM’s system. 

 
“MW” means a megawatt (or 1,000 kilowatts) of electric energy generating capacity or 

demand. 
 
“MWh” means a megawatt-hour (or 1,000 kilowatt-hours) of electric energy. 
 

“NERC” means the North American Electric Reliability Corporation or any successor 
organization. 

“New Mexico Public Regulation Commission” or “NMPRC” means the New Mexico 
Public Regulation Commission or any successor agency. 

 
“NMPRC Approval” has the meaning set forth in Section 2. 
 
“No Net Adverse Impact” means that, on balance, this Contract and the PNM tariffs 

described herein result in a neutral or positive impact on rates and service for PNM’s other retail 
electric service customers considering all relevant benefits generated and burdens created by this 
Contract and those PNM tariffs, as determined pursuant to Section 5.1.2 of this Contract. 

 
“Notice” means notices, requests, statements, invoices, or payments provided in 

accordance with Section 17 and Exhibit G. 
 
“Original Contribution to Production Component” has the meaning set forth in Exhibit 

D1, Section C. 
 
“Original Special Service Rate Period” has the meaning set forth in Section 5.2.1.   
 
“Party” or “Parties” has the meaning set forth in the Preamble. 
 
“Person” means any individual, corporation, company, voluntary association, partnership, 

incorporated organization, trust, limited liability company, or any other entity or organization, 
including any Governmental Authority. 

 
“PNM” has the meaning set forth in the Preamble. 
 
“PNM Event(s) of Default” has the meaning set forth in Section 9.3. 
 
“PNM Indemnitee” has the meaning set forth in Section 13.1. 
 
“PPA” means a power purchase agreement. 
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“Production Cost Allocation Rider” has the meaning set forth in Section 5.3.  
 
“Production Revenue Requirement” is the PNM filed Test Period Revenue associated 

with production-related costs included in the Company’s cost of service study in the corresponding 
rate case filing as accepted by the NMPRC, in accordance with the formula provided in Exhibit 
D1, ¶ (C). 

 
“Production Revenue Requirement Offset” is defined in Exhibits D1. 
 
“Production Revenue Requirement Offset Subsidy” means the greater of (a) $0 or (b) 

as each are determined only during each general rate proceeding, (i) the Production Revenue 
Requirement Offset minus (ii) The Production Revenue Requirement. 

 
“Promotional Materials” has the meaning set forth in Section 15.7.2. 
 
“Records” has the meaning set forth in Article 26. 
 
“Regulatory End Date” has the meaning set forth in Section 9.5.2.“Regional Market” 

means a regional market entity that, to enable PNM’s participation, would require PNM to 
definitively relinquish control and responsibility for implementation of NERC BAL-001 standards 
and any successor reliability standard, or otherwise uses pricing mechanisms to determine 
individual generating unit dispatch; provided that a Regional Market does not include CAISO’s 
EIM or  EDAM, Southwest Power Pool’s Markets+ or other voluntary day-ahead market within 
the Western Interconnection whereby participants are not required to include all energy and 
capacity resources on their system in order to participate in such market. 

 
“Reliability Curtailment” is defined in Section 8.1.1. 
 
“Renewable Energy” means electrical energy generated from a source that (i) is not fossil 

carbon-based and (ii) constantly renews itself or that is regarded as practically inexhaustible, which 
may include without limitation solar, wind, or geothermal technologies. 

 
“Renewable Energy Act” means NMSA 1978, ChapterSections 62, Article -16-1 to -10. 
 
“Renewable Energy Attributes” means all attributes, aspects, characteristics, claims, 

credits, benefits, reductions, offsets or allowances of an environmental or other nature that are 
created or otherwise arise from the Renewable Energy Facilities’ generation of electricity from 
renewable energy resources in contrast with the generation of electricity using nuclear or fossil 
fuels or other traditional resources. Forms of such attributes include any and all environmental air 
quality credits, green credits, including carbon credits, emissions reduction credits, emission rate 
credits, certificates, tags, offsets, allowances, or similar products or rights, howsoever entitled, (i) 
resulting from the avoidance of the emission of any gas, chemical, or other substance, including 
mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, carbon monoxide, particulate matter or 
similar pollutants or contaminants of air, water or soil gas, chemical, or other substance, and (ii) 
attributable to the generation, purchase, sale or use of Renewable Energy. 
EnvironmentalRenewable Energy Attributes include those currently existing or arising during the 
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Term under local, state, regional, federal, or international legislation or regulation relevant to the 
avoidance of any emission described above under any governmental, regulatory or voluntary 
program, including the United Nations Framework Convention on Climate Change (UNFCCC) 
and related Kyoto Protocol or other programs, laws or regulations. Environmental Attributes 
include the reporting rights related toRenewable Energy Attributes include all Environmental 
Attributes and Future Environmental Attributes for any SSC Resource as defined in the applicable 
Third Party PPA or Third Party ESA, as well as the exclusive right to report the ownership of any 
such attributes, aspects, characteristics, claims, credits, benefits, reductions, offsets or allowances 
to any other Person, including the right of a Person to report the ownership thereof in compliance 
with federal or state law, if applicable, or otherwise to a federal or state agency or any other Person. 
Environmental. Renewable Energy Attributes specifically exclude (i) Tax Credits, (ii) depreciation 
deductions and depreciation benefits, and other tax benefits arising from ownership or operation 
of the Renewable Energy Facilities, and (iii) any energy, capacity, reliability or other power 
attributes from the Renewable Energy Facilities. 

 
“Renewable Energy Certificate” or “REC” means a document evidencing that the 

enumerated renewable energy kilowatt hours have been generated from a Renewable Energy 
Facility and certified as such by WREGIS in accordance with the Renewable Energy Act. For 
purposes of this Contract, including PNM’s obligations under Section 3.2, the RECs shall be 
accumulated on a MWh basis with one (1) REC for each MWh of Renewable Energy generated. 
For purposes of this Contract, RECs include all Renewable Energy Attributes associated with the 
generated energy. “Renewable Energy Certificate” or “REC” excludes (i) any local, state or federal 
investment tax credit, production tax credit, depreciation deductions or other tax benefit to Seller 
based on ownership of, or wholesale market sale of energy production from, any portion of the 
Renewable Energy Facilities, including the Tax Credits, and (ii) depreciation and other tax benefits 
arising from ownership or operation of the Renewable Energy Facilities unrelated to its status as a 
generator of renewable or environmentally clean energy. 

 
“Renewable Energy Facilities” means the Solar Facilities and any other facilities for 

producing Renewable Energy, whether developed by PNM or a third party. 
 
“Renewable Portfolio Standard” means the requirements set forth in the Renewable 

Energy Act, and implementing regulations (including NMPRC Rule 17.9.572 NMAC), as either 
may be amended from time to time. 

 
“Replacement RECs” means RECs sourced by PNM from the market or its own portfolio, 

with the same vintage year as the time of the applicable curtailment, from a renewable energy 
project that declared commercial operation after December 31, 2019, and from resources in 
locations prioritized as follows: (1) New Mexico; (2) states bordering New Mexico and 
interconnected to the Western Electric Coordinating Council system (“WECC”); and (3) otherwise 
interconnected to WECC.  

 
“Representatives” has the meaning set forth in Section 11. 
 
“Solar Facilities Site” means the real property on which one of the Solar Facilities is, or 

will be located, as further described in Section 3.1.1. 
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“Solar Facilities” means the electric solar facilities as more particularly described in 

Section 3.1.1, to be constructed, owned and operated by an Affiliate of PNM at one or more Solar 
Facilities Sites, together with all materials, equipment systems, structures, features and 
improvements necessary to produce electric energy at such facility. 

 
“Solar Facilities Site” means the real property on which one of the Solar Facilities is, or 

will be located, as further described in Section 3.1.1. 
 
“Special Service Rate” has the meaning set forth in Section 5. 
 
“SSC Energy Resource” means an SSC Resource that is not a SSC Storage Resource.  
 
“SSC Resource” means any energy generation or storage, or capacity, resource contracted 

with by PNM on Customer’s behalf pursuant to this Contract. 
 
“SSC Resource Procurement” means an Initial Solar Facilities PPA or an Additional 

Renewable Energy Procurement. 
 
“SSC Storage Resource” means an SSC Resource that is an Alternative Capacity Project 

capable of being charged and discharged. 
 
“SSC Storage Resource Capacity Value Factor” means the percentage applied to an SSC 

Storage Resource’s nameplate capacity for purposes of determining the Production Revenue 
Requirement Offset. The value is 78% for all SSC Storage Resources filed for NMPRC approval 
prior to December 31, 2025 (even if not yet approved by NMPRC by this date), and this value 
shall endure as a fixed value for the life of each applicable ESA. For any SSC Storage Resources 
filed for NMPRC approval on or after December 31, 2025, the percentage applied shall (1) 
mutually agreed in writing by the parties as early as practicable during a procurement process as 
described in Section 3, (2.1.) be consistent with appropriate industry capacity evaluation methods 
for comparable storage resources, and (3) endure as a fixed value for the life of each applicable 
ESA. The value agreed by the Parties shall not be subject to change as part of a reconciliation 
utilizing Rider 49 – Production Cost Allocation Rider. The SSC Storage Resource Capacity Value 
Factors for all SSC Storage Resources shall be utilized in establishing Customer’s rates in any 
general rate case after the Effective Date of this Contract.  

 
“System Supplied Energy” means energy provided to Customer through PNM’s 

traditional energy sourcesother energy resources available to PNM for overall system needs during 
hours when energy sourced from PPAsSSC Resources, including energy discharged from SSC 
Storage Resources, is not sufficient to meet the hourly energy needs of the Customer. 

 
“Tax Credits” means investment tax credits under Section 48 of the U.S. Internal Revenue 

Code of 1986, as amended, or any successor or other provision providing for a federal tax credit 
determined by reference to renewable electric energy produced from renewable energy resources 
of the type used to generate Renewable Energy and/or any federal, state or local investment tax 
credit or federal, state or local production tax credit determined by reference to renewable electric 
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energy produced from renewable energy resources in effect in the State of New Mexico. 
 
“Term” has the meaning used in Section 4. 
 
“Test Period Revenue” means the amount of revenue that is forecast to be collected from 

each rate class at NMPRC-approved rates, which may differ from the Cost-Based Allocated 
Revenue Requirement for that rate class. 

 
“Third Party PPA” has the meaning used in Section 3.1.2. 
 
“Third Party ESA” has the meaning used in Section 3.1.2. 
 
“Transmission Revenue Requirement” is the NMPRC-approved Test Period Revenue 

associated with transmission related costs included in the Company’s cost of service study in the 
corresponding rate case filing. 

 
“Uncontrollable Forces” means any cause beyond the reasonable control of the Party 

affected and not due to its fault or negligence, including, but not limited to, acts of God, flood, 
earthquake, storm, fire, lightning, epidemic, war, terrorist activity, riot, civil disturbance, sabotage, 
inability to obtain permits, licenses, and authorizations from any Governmental Authority for any 
of the materials, supplies, equipment, or services required to be provided hereunder, fuel shortages, 
breakdown or damage to generation and transmission facilities belonging to PNM or any of its 
Affiliates, failure of facilities, strikes or other labor disputes, or restraint by court or Governmental 
Authority, any of which by exercise of due foresight such Party could not reasonably have been 
expected to avoid, and which by the exercise of due diligence it is unable to overcome. 
Uncontrollable Force also includes Force Majeure Event under the Initial Solar Facilities PPAs or 
any PPA or other contractual arrangement for Additional Renewable Energy Procurements. 
applicable SSC Resource Procurement. Under no circumstances shall the following constitute an 
Uncontrollable Force: (a) a Party’s ability to enter into a contract at a more favorable price or under 
more favorable conditions or other economic reasons, or (b) delays or nonperformance by 
suppliers, vendors or other third parties with whom a Party has contracted, except to the extent that 
such delays or nonperformance were due to circumstances that would constitute Uncontrollable 
Forces. The term “Uncontrollable Forces” does not include outages to the extent such are not 
caused or exacerbated by an Uncontrollable Force. 

 
“WREGIS” means the Western Renewable Energy Generation Information System or 

any successor renewable energy tracking and reporting system adopted for purposes of the 
Renewable Portfolio Standard. 

 
1.2 Rules of Construction. Unless the context of this Contract otherwise clearly 

requires, (i) references to the plural include the singular, (ii) references to the singular include the 
plural, (iii) references to one gender include the other gender, (iv) the terms “include,” “including” 
and similar terms are not limiting and have the inclusive meaning represented by the phrase 
“including without limitation,” (v) the term “or” is not exclusive, (vi) the terms “hereof,” “herein,” 
“hereunder,” “hereto” and similar terms in this Contract refer to this Contract as a whole and not 
to any particular provision of this Contract, (vii) the terms “day” and “days” mean and refer to 
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calendar day(s) and (viii) all references to “dollars” or “$” shall mean U.S. dollars. Unless 
otherwise set forth herein, references in this Contract to (i) any document, instrument or agreement 
(including this Contract) (A) include and incorporate all exhibits, schedules, disclosure schedules 
and other attachments thereto, (B) include all documents, instruments or agreements issued or 
executed in replacement thereof and (C) mean such document, instrument or agreement, or 
replacement or predecessor thereto, as amended, modified or supplemented from time to time in 
accordance with its terms and in effect at any given time, and (ii) a particular law, regulation or 
ordinance means such law, regulation or ordinance as amended, modified, supplemented or 
succeeded, from time to time and in effect at any given time and all rules and regulations 
promulgated thereunder, unless the context requires otherwise. All Article, Section, Exhibit and 
Schedule references herein are to Articles, Sections, Exhibits and Schedules of this Contract, 
unless otherwise specified. 
 
2. CONDITIONS PRECEDENT 

 
Except as otherwise set forth herein, the obligations of the Parties under this Contract are 

subject to NMPRC Approval.  NMPRC Approval shall be considered received when the NMPRC 
issues a final written order that is not contested or is no longer subject to appeal or further 
proceedings on remand and either (i) approves this Contract, the Production Cost Allocation Rider, 
any requested changes to the Special Service Rate and the Green Energy Rider, and any requested 
variances; or (ii) approves any of the items in (i) in part or subject to conditions or substantial 
modifications, provided, that each of Customer and PNM agrees, subject to each Party’s 
reasonable discretion, to accept those conditions, modifications or such partial approval as set forth 
in Section 6.2 (collectively, “NMPRC Approval”).  For the avoidance of doubt, theThe terms 
and conditions of the FirstSecond Amended Contract shall continue to apply until NMPRC 
Approval of this Contract is received.  

 
3. PNM’S PROCUREMENT OF RENEWABLE RESOURCES FOR DIRECT 

ASSIGNMENT TO CUSTOMER’S DATA CENTER 
 
3.1 Procurement of Renewable Resources. At Customer’s direction and discretion, 

PNM shall procure from Renewable Energy Facilities or Alternative Capacity Projects capacity 
and energy to meet Customer’s load at the Data Center by securing Additional Renewable Energy 
Procurements at reasonable cost and on terms mutually acceptable to both PNM and Customer, 
the costs of which shall be directly assigned to serve Customer’s load, subject to NMPRC approval. 
PNM and Customer shall in good faith use commercially reasonable efforts to cooperate in the 
timely procurement of such energy and capacity and shall consider the optimal blend of renewable 
resources as determined by PNM and Customer under Section 3.1.3 below. 

 
3.1.1 Initial Solar Procurement.   As of the Effective DateAugust 21, 2018, PNM 

has procured a total of thirty (30) MWAC of capacity and energy from Solar Facilities in 
PNM’s service area to meet Customer’s load at the Data Center by entering into three 
twenty-five (25) year PPAs with a PNM Affiliate (each, an “Initial Solar Facilities PPA”), 
consistent with the requirements of Section 3.1 and Section 6.1 of the Original Contract 
and approved in Case No. 16-00191-UT. No initial Solar Facility had capacity greater than 
twenty (20) MW. Customer had the right to review the siting of the Solar Facilities to be 
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developed pursuant to the Initial Solar Facilities PPAs.   
 

3.1.2 Additional Renewable Energy Procurements. Upon Customer’s Notice to 
PNM, PNM and Customer will identify and evaluate the costs and benefits of Additional 
Renewable Energy Procurements to provide the capacity and energy required to serve the 
Data Center’s projected load in excess of what is provided under the Initial Solar Facilities 
PPAs and agree on any Additional Renewable Energy Procurements, through either a PPAa 
PPA, ESA, other contractual arrangement, or PNM ownership consistent with the 
requirements in Section 3.1 and subject to NMPRC approval. Such Additional Renewable 
Energy Procurements shall be limited to the additional projected annual energy 
consumption of the Data Center. If the Parties agree on an Additional Renewable Energy 
Procurement by PPA or ESA, terms of the PPAsuch agreement that are substantially 
similar to those of the third party PPAs or ESAs attached hereto as Exhibit B 
(“(respectively, “Third Party PPAs” and “Third Party ESAs”) shall be deemed 
acceptable, and PNM shall, at Customer’s request, enter into such additional PPA or ESA, 
as applicable, the costs of which shall be directly assigned to Customer, and submit it for 
approval to the NMPRC. Notwithstanding anything to the contrary in this Contract, (a) 
PNM will not be required to incur any unreasonable costs in the process of negotiating, 
entering into, or seeking regulatory approval of, any Additional Renewable Energy 
Procurement; (b) PNM shall have authority to approve any Additional Renewable Energy 
Procurement, which approval shall not be unreasonably withheld; and (c) Additional 
Renewable Energy Procurements shall result in No Net Adverse Impact as defined in this 
Contract. 

 
3.1.3 Procurement Process. PNM and Customer will work collaboratively, 

expeditiously and in good faith to complete the following actions during the period 
beginning on the date Customer provides Notice to PNM under Section 3.1 of this Contract 
and ending nine (9) months later, or such other period determined by mutual agreement of 
the Parties: (a) within one (1) month, identify the additional Renewable Energy 
resourceSSC Resources required, taking into account the optimal blend of renewable 
resources to serve the Data Center’s incremental load that minimizes the generation cost 
allocation to Customer for purposes of setting the Special Service Rate; (b) within three (3) 
months, complete a request for proposals or other appropriate process for selecting the 
providers of the additional Renewable Energy resourceSSC Resources; (c) within six (6) 
months, enter into and complete negotiations for the Additional Renewable EnergySSC 
Resource Procurement; (d) within eight (8) months, develop a schedule for construction 
and a target in-service date for additional Renewable Energy FacilitiesSSC Resources and 
make appropriate regulatory filings relating to the Additional Renewable Energy 
ProcurementSSC Resource Procurements; and (e) within nine (9) months, obtain all 
necessary permits and approvals to complete the Additional Renewable Energy 
ProcurementSSC Resource Procurements or, if applicable, commence construction of the 
additional Renewable Energy Facilities. Notwithstanding the foregoing objectives, if PNM 
is unable to complete the tasks and activities specified within subsections (d) and (e) in this 
Section 3.1.3 only, and such delay is due to the failure to receive final interconnection or 
transmission studies or other approvals that are required for PNM to complete such 
objectives, then the deadline for the tasks and activities specified above in subsections (d) 
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and (e) only shall be automatically extended on a day-for-day basis (i.e., one day for each 
day PNM is unable to achieve such objectives). PNM shall not be entitled to an extension, 
however, for any delay that is within PNM’s reasonable control or is otherwise caused by 
PNM or its Affiliates’ own delay or breach of contractual arrangements with one or more 
third parties. 

 
3.1.4 Siting of Additional Renewable Energy Procurements. PNM and Customer 

will work collaboratively, expeditiously and in good faith to site the renewable energy 
resources for Additional Renewable EnergySSC Resource Procurements in locations that 
will avoid constraints on PNM’s transmission system. 

 
3.2 RECs; WREGIS Registration. All RECs attributable to energy generated for 

Customer under the Initial Solar Facilities PPAs and any Additional Renewable Energy 
ProcurementSSC Resource Procurements shall be registered with WREGIS and solely dedicated 
to Customer’s account. For Customer’s usage at the Data Center that exceeds the energy actually 
supplied under the Initial Solar Facilities PPAs and any Additional Renewable Energy 
ProcurementSSC Resource Procurements, PNM shall procure, at Customer’s discretion and sole 
expense and on a least-cost basis, an amount of RECs equal to such usage; at Customer’s request, 
PNM shall procure such RECs from Renewable Energy Facilities with characteristics as similar 
as possible to those supplying RECs under the Initial Solar Facilities PPAs and any Additional 
Renewable Energy Procurement (e.g.,SSC Resource Procurements (e.g., by resource and 
location). PNM shall transfer all RECs procured to Customer’s WREGIS account in accordance 
with applicable WREGIS rules and requirements. Upon request by Customer, PNM shall retain 
the RECs in PNM’s WREGIS account and retire them on Customer’s behalf in accordance with 
applicable WREGIS rules and requirements. All RECs, including Renewable Energy Attributes, 
associated with energy supplied to Customer shall be solely dedicated to Customer. Without 
limiting the foregoing, none of the RECs, whether retired by Customer or by PNM, shall be used 
for Renewable Portfolio Standard compliance by any utility, including PNM. Customer will be 
responsible for the cost of registration, retirement and, if required, transfer of the RECs in 
WREGIS, all of which costs are separate from the billing rates set forth in this Contract. 
 

3.3 Electric Facilities. Transmission system upgrades willmay, from time to time, be 
required to provide electric service to meet Customer load, the costs of which that are directly 
attributable to upgrades that can only be used by Customer shall be recovered by PNM through 
direct reimbursement by Customer under a separate Electric Facilities Agreement(s) or 
Reimbursement Agreement(s) between Customer and PNM. Other transmission facility upgrades 
to PNM’s transmission system that may be required to serve additional Customer load, and 
associated costs, shall be addressed in separate electric facilities agreements between PNM and 
Customer. 

 
4. TERM 

 
This Contract shall be in full force and effect, enforceable and binding in all respects, upon 

the Effective Date. The term of this Contract shall commence upon the Effective Date and shall 
end upon the latest occurrence of termination under an Initial Solar Facilities PPA or any 
Additional Renewable EnergySSC Resource Procurement then in effect (“Term”), subject to 
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NMPRC approval to the extent required by Section 6 and early termination provisions as set forth 
in this Contract. Notwithstanding the foregoing, the Parties agree that Section 9.5.2, NMPRC 
Approval, shall become effective and shall be in full force and effect as of the Execution Date.  
Except as otherwise agreed between the Parties, this Contract is not subject to extension or renewal 
and shall automatically terminate at the end of the Term.   
 
5. BILLING RATES 
 
 Monthly charges for electric service by PNM to Customer under this Contract will include:  
PNM Rate No. 36B - Special Service Rate—Renewable Energy Resources (“Special Service 
Rate”), PNM Rider No. 47 – Green Energy Rider, PNM Rider No. 49 – Production Cost Allocation 
Rider, and other applicable riders, as set forth in this Section 5. Except for the terms and conditions 
in this Contract and the Green Energy Rate, all rates and charges applicable to Customer shall be 
subject to adjustment in PNM general rate cases; provided that rates charged under applicable 
riders shall be adjusted in accordance with the terms of those riders, and the fuel factor shall be 
adjusted as described in PNM Rate Rider No. 23 at the same time as Rate Rider No. 23 is adjusted. 
 

5.1 Green Energy Rider. The green energy rider  attached to this Contract as Exhibit 
C allows PNM to enter into this Contract with Customer to procure renewable energy resources 
equivalent to up to one hundred percent (100%) ofmeet Customer’s need for electric energy, 
including procurements to satisfy Customer’s sustainability goals, as its load grows over time, and 
provide the other services necessary to satisfy Customer’s estimated peak capacity and energy 
requirements, on an annual basis, and recover all of the reasonable costs of providing those services 
to Customer so that this Contract will have No Net Adverse Impact on any other PNM retail service 
customers as the term No Net Adverse Impact is defined in this Contract (“Green Energy Rider”). 

 
5.1.1 The rate under the Green Energy Rider is comprised of a pass-through to 

Customer of the cost of the Initial Solar Facilities PPAs and the cost of any Additional 
Renewable Energy ProcurementSSC Resource Procurements for Customer executed 
pursuant to this Contract (collectively, “Green Energy Rate”). 

 
5.1.1.1 The Green Energy Rate shall be designed to allow PNM to recover 

from Customer the reasonably incurred costs of the Initial Solar Facilities PPAs 
and the Additional Renewable EnergySSC Resource Procurements, in accordance 
with the provisions set forth in the Green Energy Rider. Such costs shall not include 
those associated with interest charges, penalties, payments, or other costs incurred 
by PNM due to its failure to comply with the terms of any PPASSC Resource 
Procurement, which failure was not caused by Customer. The Green Energy Rate 
also shall be designed to pass through to Customer the value of any incentives, 
grants, credits and other benefits obtained by PNM under any PPASSC Resource 
Procurement. 

 
5.1.1.2 The Green Energy Rider shall provide that Customer’s Special 

Service Rate shall be designed in a manner that takes into account the capacity 
contribution of the Solar Facilities procured by the Initial Solar Facilities PPAs and 
Renewable Energy Facilities and Alternative Capacity Projects procured under any 
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Additional Renewable Energy ProcurementsSSC Resources to PNM’s system and 
the value of energy actually produced or discharged on an hourly basis by those 
Renewable Energy FacilitiesSSC Resources to PNM’s system that exceeds 
Customer’s energy demand. With respect to such excess and SSC Resources 
energy,  storage capability by providing that PNM shall credit Customer in an 
amount equal to (a) the sum of the amount of energy produced by the Renewable 
Energy Facilities in excess of the amount consumed by the Customer in each hour 
of the billing period multiplied by (b) the energy only market price at the Palo Verde 
hub in those hours, provided that to the extent the counterparty to any PPA agrees 
to bear the risk of any negative pricing or excess generation, then the minimum 
value to be credited Customer as calculated pursuant to this Section 5.1.1.2(b) shall 
reflect the allocation of such risk as agreed to in the applicable PPA.the Excess 
Energy Production Credit for all Excess Energy.   

 
5.1.1.3 In the event of a delay or failure of a Renewable Energy Facility or 

Alternative Capacity Projectan SSC Resource supplying energy, capacity or RECs 
under an Initial Solar Facilities PPA or an Additional Renewable EnergySSC 
Resource Procurement, the Green Energy Rider shall ensure that the cost to supply 
Customer’s load and the equivalent amount of RECs from alternative sources is 
offset by the amount of proceeds of any liquidated damages payments, credit 
support or other compensation actually received by PNM under such PPA.SSC 
Resource Procurement.  

 
5.1.1.4 In the event of a conflict or contradiction between the terms of this 

Contract and the Special Service Rate, Green Energy Rider or the Green Energy 
Rate, the terms of this Contract shall control. 

 
5.1.2 Determination of No Net Adverse Impact. There is No Net Adverse Impact 

if the Test Period Revenue projected from Customer during the Company’s Test Period 
equals or exceeds (a) the separate class Cost-Based Allocated Revenue Requirement 
Company is required to undertake for each Rate 36B customer in each general rate 
proceeding minus (b) the Production Revenue Requirement Offset Subsidy. 

 
5.2 Special Service Rate Schedule. 

 
5.2.1 Customer will be billed for certain charges through the Special Service 

Rate, set forth in Exhibit D, which rate schedule will be subject to NMPRC approval. 
Exhibit D1 will apply during the period from the Effective Date of this Contract until the 
effective date of a new Special Service Rate approved in the next PNM general rate case 
after the Effective Date (“Original Special Service Rate Period”); upon establishment of 
a new Special Service Rate following the Original Special Service Rate Period, Exhibit 
D2 will replace Exhibit D1 in its entirety.  Service under the Special Service Rate shall 
commence on the commercial operation date of the Data Center and will be subject to 
adjustment as set forth in this Contract.D1.   

 
5.2.1.1 Charges under the Special Service Rate will include recovery of 
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Customer’s allocated share of customer costs, transmission costs, System Supplied 
Energy costs, and energy-related non-fuel costs.  These charges will be subject to 
adjustment in PNM general rate cases, and the fuel factor will be adjusted as 
described in PNM Rate Rider No. 23 at the same time as Rate Rider No. 23 is 
adjusted.    

 
5.2.1.2 [Reserved].   
 
5.2.1.2 The Charges under the Special Service Rate will also include an 

Original ContributionParties agree to Production Component of $0.0231074 per 
kWh of System Supplied Energy, which is fixed during the Original Special Service 
Rate Period.  This rate reflects Customer’s revenue contributionmeet and confer to 
PNM’s production costs for capacity supplied to Customer from PNM’s traditional 
energy sources, taking into account the additional capacity provided by the Initial 
Solar Facilities PPAs.   

 
5.2.1.3 After the Original Special Service Rate Period, the Original 

Contribution to Production Component established in Section 5.2.1.2 shall be 
superseded by a demand-based Contribution to Production Component that will 
recover the allocated production costs. The allocated production costs shall be 
calculated utilizingamend the methodology set forth in Exhibit D2. This reflects 
Customer’s revenue contribution to PNM’s production costs for capacity supplied 
to Customer from PNM’s traditional energy sources, taking into account the 
additional capacity provided by any Additional Renewable Energy Procurement 
deemed to have capacity value as determined utilizing the D1 if, in a future rate 
case, the NMPRC approves an alternate Production Revenue Requirement 
allocation methodology for all retail classes. The Parties agree to adhere to the 
principles set forth in Exhibit D2 during a PNM general rate caseI in such 
negotiations. 

 
5.3 Production Cost Allocation Rider. 
5.45.3 PNM shall design, prepare, and use commercially reasonable efforts to obtain 

NMPRC Approval of a production cost allocation rider substantially in the form attached to this 
Contract as Exhibit H (“Production Cost Allocation Rider”).  The sole purpose of the Production 
Cost Allocation Rider”) is for PNM to recover from Customer the amount of any under-collection 
resulting from the reconciliation of production cost allocations utilizing the methodology set forth 
in Exhibit D2 Section D(4).the Production Revenue Requirement Offset. When an under-
collection of Customer’s revenue contribution to PNM’s production costs described in Section 
5.2.1.3 is deemed to have occurred, PNM shall recover through the Production Cost Allocation 
Rider the actual under-recovery of production costs for the period from the initial setting of the 
contribution to production component established under Exhibit D2 until the reconciliation 
outlined in Exhibit D2 Section D(4) is performed and the rate is reset. PNM will bill Customer 
the under-collected amounts, including a carrying charge at the then-current customer deposit 
rates, in equal amounts over no more than eighteen (18) months. . PNM will bill Customer the 
under-collected amounts each month until reset in a general rate case. 
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5.55.4 Other Applicable Riders. 

5.5.15.4.1 Renewable Energy Rider.  Rider No. 36 – Renewable Energy Rider, 
is applicable to Customer to the extent required under the Renewable Energy Act. 

5.5.25.4.2 Energy Efficiency Rider Inapplicable. PNM agrees that Customer is 
not eligible to participate in PNM’s current NMPRC-approved energy efficiency programs. 

5.5.35.4.3 Other Rate Riders. Customer shall be subject to any other applicable 
rate riders according to their terms unless expressly excluded. Allocations to Customer 
under any rider recovering current or historical production costs will be based on 
Customer’s load minus energy and capacity from the Initial Solar Facilities PPAs and 
Additional Renewable EnergySSC Resource Procurements as determined in the applicable 
NMPRC-approved PNM tariff. PNM shall serve on Customer any application requesting 
NMPRC approval of any new rate rider, or changes to any existing rate rider, not including 
routine rider rate adjustments, that would go into effect after the Effective Date and apply 
to the Special Service Rate. 

6. REGULATORY FILINGS

6.1 NMPRC and FERC Filings.

6.1.1 PNM shall timely prepare and file for submission and approval by the 
NMPRC an Advice Notice that will allow PNM to implement the Production Cost 
Allocation Rider and an application for approval of this Contract, amendments to the 
Special Service Rate, amendments to the Green Energy Rider, and any required variances. 

6.1.2 PNM shall timely prepare and file for submission and acceptance by FERC, 
as required, Form 556, Notice of Self-Certification of a qualifying facility, and an 
application for acceptance of any Additional Renewable Energy Procurements, if required. 

6.2 Modifications to Filings. If the NMPRC, in an order addressing any of the filings 
made by PNM pursuant to Section 6.1, modifies or eliminates a material term or condition or 
imposes a material new term or condition unacceptable to either Party, PNM and Customer shall 
renegotiate, in good faith, the relevant terms of this Contract with a view towards preserving the 
intended benefits and burdens of the original bargain struck between the Parties. If the Parties are 
unable to reach a mutually-agreeable resolution within thirty (30) days after issuance of such 
NMPRC order, or such other period as the Parties may determine, then either Party may terminate 
this Contract upon Notice to the other, subject to the Default and Termination provisions of this 
Contract. 

7. BILLING AND PAYMENT

7.1 Monthly Charges. PNM shall present Customer with a single bill that contains all
applicable rates, charges, taxes and fees under the Green Energy Rider and Special Service Rate, 
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as applicable, and Customer shall make a single monthly payment to PNM. The timing of invoicing 
and payment will otherwise be subject to the terms of PNM’s Rules 5 through 9. 

 
7.2 Payment Method. Customer shall pay PNM by check or electronic funds transfer, 

to be received by PNM pursuant to the payment terms applicable to Customer’s base charges under 
the Special Service Rate. 

 
7.3 Interest. Delinquent payments shall be subject to penalty pursuant to the terms of 

PNM’s applicable rules and tariffs. 
 
7.4 No Duplication. Neither Customer nor PNM shall be liable under this Contract to 

make any payment of amounts due to the other (or for which Customer or PNM has paid in 
advance) if and to the extent that the Party to which payment is due has otherwise actually received 
payment from one or more sources, provided that the amount of payments received is for the 
amount due and the payments received are for the same purpose as the payments due.  
 
8. UNCONTROLLABLE FORCES 

 
8. PHYSICAL MATTERS 

 
8.1 Curtailments. PNM curtailment of SSC Resources shall be pursuant to the 

provisions of this Contract and the Third Party PPAs. The Third Party PPAs may be amended only 
by the mutual written agreement of Customer and PNM. Customer and PNM agree to review and 
discuss performance hereunder and under the Third Party PPAs, and to identify mutually agreeable 
PNM practice modifications, as requested by either Party, where such request will not be 
unreasonably denied. PNM shall pay any compensation due to the seller under any Third Party 
PPA for curtailment of energy, and for any and all such curtailments, and only for such 
curtailments: Customer will pay to PNM the fixed price for energy and RECs in the Third Party 
PPA for the times of such curtailments; PNM shall bear the remaining costs, and have all of the 
remaining benefits thereof; and only for curtailments with respect to which PNM is obligated to 
pay compensation to the seller under a Third Party PPA for such curtailment, PNM will supply 
Replacement RECs to Customer in the quantity of the estimated energy that was not delivered on 
account of such compensable curtailment, at no additional cost to Customer. Customer shall 
receive System Supplied Energy for such curtailed periods without additional cost to Customer as 
if the SSC Resource had generated and delivered energy to PNM. For any such curtailment, PNM 
shall prudently consider use of storage resources (including SSC Storage Resources), the payments 
(including any payment of the fixed price for energy by Customer) and the value of any foregone 
RECs and the cost of any Replacement RECs as required in this Section 8.1 as a part of any 
decision to curtail an SSC Resource which results in PNM being required to pay compensation to 
Seller thereunder, just as it is obligated to prudently do so when acting on behalf of all its customers 
(including Customer) when curtailing non-SSC Resources. 

 
8.1.1 Curtailments To Be Non-Discriminatory. PNM shall curtail SSC Resources, 

taken as a whole and consistent with safe and reliable system operations, in accordance 
with existing contracts and in an equitable and non-discriminatory manner. 
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8.1.2 Event documentation. PNM shall document each curtailment event, 
including the reason for the curtailment, the directed actions for each specified resources 
or group of resources, and the start, end, and duration of such directed actions. PNM shall 
provide to Customer monthly reports, on a semi-annual basis or as requested by Customer, 
of such curtailments. PNM shall evaluate such reports with a view towards applying the 
information set forth therein to ensure minimization of curtailment of SSC Resources and 
curtailments on a non-discriminatory basis.  

8.2 Energy Deemed Deliveries.   
 

8.2.1 PNM shall not schedule for delivery output or capacity provided to PNM 
from SSC Resources into any Claiming Jurisdiction, via EIM or EDAM, any energy 
imbalance market, resource adequacy transaction or commitment, bilateral transaction, or 
otherwise such that it is Deemed Delivery.   

 
8.2.2 PNM shall not schedule for delivery output or capacity provided to PNM 

from an SSC Resource Procurement, outside of PNM’s balancing authority area in any 
manner that could interfere with or contravene Customer’s exclusive rights to make the 
claims with respect to the environmental attributes of any SSC Resource it has purchased 
through the SSC or reduce the number of RECs delivered to Customer by the SSC Resource 
(i.e., by virtue of such delivery as opposed to potential reduction of output).   

 
8.2.3 PNM may register an SSC Resource as a “specified source of electricity” 

with the California Air Resources Board under California’s Regulation for the Mandatory 
Reporting of Greenhouse Gas Emissions (title 17, California Code of Regulations, section 
95100 et seq.), or with another jurisdiction under that jurisdiction’s greenhouse gas 
reporting regulations, for purposes of submitting the SSC Resource in the EIM or EDAM 
as a participating resource if required by the market operator, but shall not suffer a sale of 
energy or capacity from such SSC Resource in any manner that would cause it to clear the 
market as a “specified source of electricity” into a Claiming Jurisdiction. 
 

8.2.4 If there is a change in any Applicable Law, any interpretation of Applicable 
Law by a Governmental Authority, or any policy of a Governmental Authority, market 
tariffs, rules, or procedures, or a change in interpretation of the preceding, such that any 
person or entity, Governmental Authority or otherwise, other than Customer is potentially 
able to make claims to the Customer’s environmental attributes, PNM shall promptly cease 
offering such SSC Resource as dispatchable in the real time market and notify Customer 
of such change, the estimated impact, if any, and PNM’s plan to remedy any claims made 
by the other person or entity. 

 
8.3 Regional Markets. Formation of one or more Regional Markets and PNM’s 

participation in a Regional Market may require review of potential impacts, and negotiation of 
changes to, Third Party PPAs.  

8.3.1 The Parties shall engage in good faith negotiations to amend this Contract 
or to support changes to the Third Party PPAs to remove material impediments to PNM’s 
participation in the Regional Market by allocating the resulting changed risks, 
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responsibilities and costs to reflect as closely as possible the benefits and burdens of this 
Contract as they existed on the date it became effective; and 

8.3.2 PNM shall provide Customer with all data and information Customer may 
reasonably request regarding PNM’s potential participation in such Regional Market, 
except to the extent prohibited by law or by confidentiality agreements, provided that PNM 
shall make reasonable efforts to obtain the right for Customer to review such data and 
information and grant reasonable Customer requests to delay negotiations if material data 
is not yet available to Customer. 

8.4 Charging and Discharging SSC Storage Resources. 
 
8.4.1 PNM shall control the charging and discharging of SSC Storage Resources 

for PNM system requirements, subject to the provisions of this Contract.   
 
8.4.2 PNM shall make reasonable efforts to utilize all storage resources in a 

manner that alleviates curtailment of renewable resources. 
 
8.4.3 In charging and discharging SSC Storage Resources, PNM shall abide by 

any warranty restrictions or other terms of the Third Party ESAs. 
 
8.4.4 PNM and Customer have agreed on principles for determining the 

Contribution to Production Offset for SSC Storage Resources in Exhibit I that will be 
implemented in a subsequent amendment to this Contract following or in connection with 
PNM’s next general rate case.  

 
8.18.5 Uncontrollable Forces. Neither Party will be considered to be in default in respect 

to any obligation hereunder if delays in or failure of performance is due to Uncontrollable Forces, 
except for the obligation to pay monies due. Neither Party, however, will be relieved of liability 
for failure of performance if such failure is due to removable or remediable causes which it fails 
to remove or remedy with reasonable dispatch. Moreover, nothing contained in this Contract will 
be construed to require either Party to prevent or settle a strike or other labor dispute against its 
will. The Party whose performance is affected by an Uncontrollable Force, including any potential 
curtailment of electric service, must immediately notify the other Party of all pertinent facts and 
take all reasonable steps to promptly and diligently prevent such causes if feasible to do so, or to 
minimize or eliminate the effect thereof without delay. 
 
9. EVENTS OF DEFAULT: REMEDIES 

 
9.1 Customer Events of Default. Unless otherwise provided in PNM’s applicable 

Commission-approved tariffs, Customer will be in material default of its obligations under this 
Contract upon the occurrence of any one or more of the following events of default (each, a 
“Customer Event of Default”): 
 

9.1.1 Customer becomes Bankrupt; 
 
9.1.2 Any material representation or warranty made by Customer in this Contract 
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was materially false or misleading when made, and Customer fails to remedy such false or 
misleading representation or warranty and fails to make PNM whole for any consequences 
thereof within thirty (30) days after Customer receives a Notice from PNM; 

 
9.1.3 Customer assigns or transfers this Contract or any right or interest in this 

Contract, except as expressly permitted under Section 14; 
 
9.1.4 Customer fails to perform or observe in any respect any provision of this 

Contract providing for the payment of money that is owed to PNM under this Contract or 
any other material provision of this Contract not otherwise addressed in this Section 9.1.4, 
and such failure continues for twenty (20) days in the case of a payment obligation or thirty 
(30) days in the case of any other obligation, except such thirty (30) day period shall be 
extended if (a) curing such failure reasonably requires more than thirty (30) days, (b) 
Customer commences such cure within such thirty (30) day period and diligently 
prosecutes such cure, and (c) such cure is accomplished within seventy-five (75) days, in 
each case after Customer receives a Notice from PNM; 

 
9.1.5 A guarantor fails to make, when due, any payment required or to perform 

any other material covenant or obligation in the guaranty, or the guaranty expires, is 
terminated, or is not otherwise maintained in full force and effect, prior to satisfaction of 
Customer’s obligations under this Contract.  

 
9.2 PNM’s Rights and Remedies. In the event of an uncured Customer Event of 

Default, subject to Section 10, Limitations of Liabilities, PNM or its successors or assigns shall 
have the following rights and remedies, in addition to any other rights and remedies that may be 
available to PNM or its assignees under this Contract and Applicable Law, and Customer shall 
have the following obligations: 
 

9.2.1 PNM, without prejudice to any of its other rights or remedies, may terminate 
this Contract by delivery of Notice to Customer; and 

 
9.2.2 PNM may seek equitable relief to cause Customer to take action or to refrain 

from taking action pursuant to this Contract. 
 

9.3 PNM Events of Default. PNM shall be immediately in default of its obligations 
pursuant to this Contract upon the occurrence of any one or more events of default below (each, a 
“PNM Event of Default”): 
 

9.3.1 PNM becomes Bankrupt; 
 
9.3.2 Any material representation or warranty made by PNM herein was 

materially false or misleading when made, and PNM fails to remedy such false or 
misleading representation or warranty and to make Customer whole for any consequences 
thereof within thirty (30) days after PNM receives a Notice from the Customer with respect 
thereto;  
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9.3.3 PNM assigns or transfers this Contract or any right or interest herein, except 
as expressly permitted under Section 14; or 

 
9.3.4 PNM fails to perform or observe in any respect any provision of this 

Contract providing for the payment of money that is owed to Customer under the terms of 
this Contract (other than payments of money subject to good faith disputes) or any other 
material provision of this Contract not otherwise addressed in this Section 9.3.4, and such 
failure continues for ten (10) days in the case of such a payment obligation or thirty (30) 
days in the case of any other obligation, except such thirty (30) day period shall be extended 
if: (a) curing such failure reasonably requires more than thirty (30) days, (b) PNM 
commences such cure within such thirty (30) day period and diligently prosecutes such 
cure, and (c) such cure is accomplished within seventy-five (75) days, in each case after 
PNM receives a Notice from Customer with respect thereto. 

 
9.4 Customer’s Remedies. In the event of an uncured PNM Event of Default and 

subject to Section 10, Limitations Liabilities, Customer shall have the following remedies: 
 

9.4.1 Terminate this Contract by delivery of Notice to PNM; and 
 
9.4.2 Avail itself of any other rights and remedies that may be available to 

Customer or its assignees under this Contract and Applicable Law, including any equitable 
remedy to enforce the obligations of PNM under this Contract. 

 
9.5 Other Termination. This Contract also may be terminated in accordance with the 

provisions set forth below: 
 

9.5.1 Change in Law. This Contract shall terminate automatically if PNM is 
required by any law, rule, order, or regulation to cease providing the services it is required 
to provide under this Contract, or if PNM or Customer is required by any law, rule, order 
or regulation to cease performing the obligations it agrees to perform pursuant to this 
Contract. 

 
9.5.2 NMPRC Approval. If the condition in Section 2.1 of this Contract is not 

satisfied on or before January 1, 2019 (“Regulatory End Date”), then the Parties shall 
meet and confer no later than fifteen (15) Days after the Regulatory End Date regarding a 
potential extension of the Regulatory End Date.  If the Parties are unable to mutually agree 
to an extension of the Regulatory End Date, then this Contract shall automatically terminate 
ten (10) Days after the date on which the Parties conferred, with no further obligation or 
liability of either Party to the other Party.  For the avoidance of doubt, upon termination of 
this Contract under this Section 9.5.2, the Parties’ obligations shall continue to be governed 
by the terms and conditions of the First Amended Contract. 

9.5.2 [Reserved]. 
 

9.5.3 Extended Uncontrollable Forces. Either Party may terminate this Contract 
upon Notice, which termination shall be effective five (5) Business Days after such Notice 
is given, if the delay in or failure of performance caused by Uncontrollable Forces extends 
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for more than three hundred sixty-five (365) consecutive days. 
 

9.6 Early Termination Payment. If this Contract is terminated or caused to be 
terminated for any reason other than a PNM Event of Default (a) after the satisfaction of the 
conditions precedent in Section 2 and (b) before the end of the Term, Customer shall pay to PNM 
an early termination payment (“Early Termination Payment”), which is intended to cover 
PNM’s financial obligations arising under the Initial Solar Facilities PPAs and any Additional 
Renewable Energy Procurement.SSC Resource Procurements. The methodology for determining 
the Early Termination Payment is set forth in Exhibit E, attached hereto. PNM shall use all 
commercially reasonable efforts to mitigate any such financial obligations. Customer shall pay 
PNM the Early Termination Payment as set forth in Exhibit E.  

 
10. LIMITATIONS OF LIABILITIES 

 
10.1 Limit on Warranties.  EXCEPT AS SET FORTH HEREIN, THERE ARE NO 

WARRANTIES BY EITHER PARTY UNDER THIS CONTRACT, INCLUDING ANY 
WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, 
AND ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED. THE PARTIES 
CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED 
IN THIS CONTRACT SATISFY THE ESSENTIAL PURPOSES HEREOF. 
 

10.2 Direct Damages. Subject to Section 15.6, if no remedy or measure of damages is 
expressly provided herein, the obligor’s liability shall be limited to direct actual damages only. 
Such direct actual damages shall be the sole and exclusive remedy and all other remedies or 
damages at law or in equity are waived. Unless expressly provided in this Contract, including 
without limitation the provisions of Section 13 (Indemnification), neither Party shall be liable for 
consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business 
interruption damages, by statute, in tort or contract, under any indemnity provision or otherwise. 
 

10.3 Liquidated Damages. To the extent any damages required to be paid hereunder are 
liquidated, the Parties acknowledge that the damages are difficult or impossible to determine, or 
otherwise obtaining an adequate remedy is inconvenient and the damages calculated hereunder 
constitute a reasonable approximation of the harm or Lossesdamages. 
 
11. TAXES 
 
 Customer will be liable for and will pay, and will indemnify, defend, and hold harmless 
PNM and its Affiliates and their respective directors, officers, employees, representatives, agents, 
advisors, consultants and counsel (collectively, “Representatives”) from and against, any and all 
taxes and contributions or any interest accrued and penalties imposed, and reasonable attorney fees 
excises, assessments, and other charges levied by any Governmental Authority on Customer with 
respect to or because of this Contract and the electric service provided hereunder. All invoices 
issued by PNM for electric service will separately show all New Mexico gross receipts, 
compensating, sales, and other similar taxes properly charged to Customer. 
 
12. REPRESENTATIONS AND WARRANTIES 
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12.1 Representations and Warranties. On the Effective Date, each Party represents, 

warrants and covenants to the other Party that: 
 

12.1.1 It is duly organized, validly existing and in good standing under the laws of 
the jurisdiction of its formation; 

 
12.1.2 Except for the approval of the NMPRC, in the case of PNM, it has or to its 

knowledge expects to timely acquire all regulatory authorizations necessary for it to legally 
perform its obligations under this Contract; 

 
12.1.3 The execution, delivery and performance of this Contract are within its 

powers, have been duly authorized by all necessary action and do not violate any of the 
terms and conditions in its governing documents, any contracts to which it is a party or any 
law, rule, regulation, order or the like applicable to it; 

 
12.1.4 This Contract constitutes a legally valid and binding obligation enforceable 

against it in accordance with its terms, subject to any Equitable Defenses; 
 
12.1.5 There is not pending, or to its knowledge, threatened against it or any of its 

Affiliates, any legal proceedings that could materially adversely affect its ability to perform 
under this Contract; 

 
12.1.6 No Event of Default with respect to it has occurred and is continuing and 

no such event or circumstance would occur as a result of its entering into or performing its 
obligations under this Contract; 

 
12.1.7 It is acting for its own account and its decision to enter into this Contract is 

based upon its own judgment, not in reliance upon the advice or recommendations of the 
other Party, and it is capable of assessing the merits of and understanding, and understands 
and accepts the terms, conditions and risks of this Contract; and 

 
12.1.8 It has not relied upon any promises, representations, statements or 

information of any kind whatsoever that are not contained in this Contract in deciding to 
enter into this Contract. 
 

13. INDEMNIFICATION 
 
13.1 By Customer. Customer shall defend, indemnify, and hold harmless PNM and any 

Person acting for or on behalf of PNM, and each of their respective employees, agents, partners, 
Affiliates, shareholders, directors, officers, and assigns (each a “PNM Indemnitee”), from and 
against all Losses that arise out of or result from: 

 
13.1.1 any negligent, reckless, or otherwise tortious act or omission (including 

strict liability) during the performance of its obligations under this Contract, of Customer 
or any Affiliate thereof, or anyone directly or indirectly employed by any of them, or 
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anyone for whose acts they may be liable, but only to the extent not caused or resulting 
from the negligent, reckless, or otherwise tortious act or omission of the PNM Indemnitees 
or any other third party for which Customer is not responsible; 

 
13.1.2 personal injury or death of a third person, but only to the extent not caused 

or resulting from the negligent, reckless, or otherwise tortious act or omission of the PNM 
Indemnitees or any other third party for which Customer is not responsible; and 

 
13.1.3 the breach or default of any obligation, representation or warranty of 

Customer under this Contract to the extent such Losses arise out of or result from any 
demand, claim, litigation, action, suit or proceeding by a Person other than either of the 
Parties or PNM Indemnitees. 

 
13.2 By PNM. PNM shall defend, indemnify, and hold harmless Customer and any 

Person acting for or on behalf of Customer and each of their respective employees, agents, partners, 
Affiliates, shareholders, directors, officers, and assigns (each a “Customer Indemnitee”) from 
and against all Losses that arise out of or result from: 

 
13.2.1 any negligent, reckless, or otherwise tortious act or omission (including 

strict liability) during the performance of its obligations under this Contract, of PNM or 
any Affiliate thereof, or anyone directly or indirectly employed by any of them, or anyone 
for whose acts they may be liable, but only to the extent not caused or resulting from the 
negligent, reckless, or otherwise tortious act or omission of the Customer Indemnitees or 
any other third party for which PNM is not responsible; 

 
13.2.2 personal injury or death of a third person, but only to the extent not caused 

or resulting from the negligent, reckless, or otherwise tortious act or omission of the 
Customer Indemnitees or any other third party for which Customer is not responsible; and 

 
13.2.3 the breach or default of any obligation, representation or warranty of PNM 

under this Contract to the extent such Losses arise out of or result from any demand, claim, 
litigation, action, suit or proceeding by a Person other than either of the Parties or Customer 
Indemnitees. 
 

14. ASSIGNMENT 
 
14.1 Assignment by Customer. Customer may, at its option and at any time, assign this 

Contract, in whole or in part to (a) an Affiliate of Customer, or (b) any person or entity succeeding 
to all or substantially all of Customer’s assets; provided, in the case of an assignment to an Affiliate 
or other assignee with a Market Cap of less than USD $100,000,000,000 (one hundred billion 
dollars), such assignee shall deliver to PNM a guaranty to secure the payment and performance 
when due of its obligations under this Contract. The guaranty shall continue in full force and effect 
until all such obligations have been discharged. The guaranty shall be in all material terms the 
same as set forth on Exhibit F and shall be issued by a guarantor that (a) has an unsecured senior 
long-term debt rating of “BBB-” or better by Standard and Poor’s CorporationS&P Global and 
“Baa3” or better by Moody’s Investors Service, Inc. (or, if both are not available, comparably 
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determined ratings from one or more alternate rating sources acceptable to PNM), or (b) has 
Market Cap that is no less than USD $100,000,000,000 (one hundred billion dollars). “Market 
Cap” means the market capitalization of an entity, calculated as the share price (determined by 
using the closing price for the applicable trading day) times the number of shares outstanding. 

 
14.2 Assignment by PNM. PNM may, at its option and at any time, assign this Contract, 

in whole or in part to an Affiliate of PNM due to a reorganization of any assets, business function 
or structure of PNM. Other than to an Affiliate, PNM shall not assign or transfer its interest in this 
Contract without first obtaining the written consent of Customer, which consent shall not be 
unreasonably withheld, conditioned or delayed. 

 
15. TREATMENT OF CONFIDENTIAL INFORMATION 

 
15.1 Definition. As used in this Contract, “Confidential Information” means any and 

all non-public proprietary written information, data, analyses, documents, and materials furnished 
or made available by a Party or its Representatives to the other Party or its Representatives in 
connection with this Contract, and any and all analyses, compilations, studies, documents, or other 
material prepared by the receiving Party or its Representatives to the extent containing or based 
upon such information, data, analyses, documents, and materials. Confidential Information shall 
not include any information that: (a) is already in the public domain or which becomes public 
knowledge absent any violation of the terms of this Contract; (b) was already in the possession of 
a Party prior to disclosure by the other Party; (c) a Party obtains from another Person which such 
Party reasonably believes was not under an obligation of confidentiality; or (d) is or becomes 
generally available to, or is independently known to or has been or is developed by, any Party or 
any of its Affiliates or Representatives other than materially as a result of any disclosure of 
proprietary information by the disclosing Party to the receiving Party. 
 

15.2 Confidentiality Obligation. Except as otherwise expressly agreed in writing by the 
other Party, and except as otherwise agreed in Section 15.3 and Section 15.4, each receiving Party 
will (a) keep strictly confidential and take reasonable precautions to protect against the disclosure 
of (i) the terms and conditions and other facts with respect to this Contract and (ii) all Confidential 
Information, and (b) use all Confidential Information solely for the purposes of performing its 
obligations under this Contract and not for any other purpose; provided, a Party may disclose facts, 
terms and conditions referred to in clause (a) above and Confidential Information to those of its 
Representatives who need to know such information for the purposes of performing the receiving 
Party’s obligations under this Contract if, prior to being told of such matters or being given access 
to Confidential Information, such Representatives are informed of the confidentiality thereof and 
the requirements of this Contract and are directed to comply with the requirements of this Contract. 
Each Party will be responsible for any breach of this Contract by its Representatives.  
 

15.3 Disclosures to Governmental Authorities. Upon twenty (20) days prior Notice to 
Customer, PNM may disclose the terms, conditions or other facts with respect to this Contract and 
all Confidential Information furnished or made available by either Party pursuant to this Contract: 
   

15.3.1 As required by Applicable Law, to any duly authorized Governmental 
Authority, including without limitation, the NMPRC, the FERC, and the Securities and 
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Exchange Commission; provided, each Party agrees to cooperate in good faith with the 
other to maintain the confidentiality of the provisions of this Contract by requesting 
confidential treatment to the extent appropriate and permitted by Applicable Law; and 

 
15.3.2 To the extent necessary to comply with any Applicable Law or any 

discovery or data request of a party to any proceeding pending before any of the foregoing; 
provided, PNM shall, prior to any such disclosure by it, cooperate in good faith with 
Customer and use commercially reasonable efforts to seek confidential treatment by the 
Governmental Authority of the Confidential Information or other information disclosed to 
any of them by PNM under this Section 15.3. PNM shall have no liability whatsoever to 
Customer in the event of any unauthorized use or disclosure by a Governmental Authority 
of any Confidential Information or other information disclosed to any of them by PNM. 

 
15.4 Compelled Disclosure. 

 
15.4.1 If any Party or its respective Representatives become subject to a 

requirement of Applicable Law to disclose any Confidential Information, or any part 
thereof, or any other matter required by Section 15.1 to be kept confidential, such Party (a) 
will promptly notify the other Party of the existence, terms, and circumstances of such 
requirements so that such other Party may seek an appropriate protective order or waive 
compliance with the provisions of this Contract, and (b) will, and will cause its 
Representatives to, cooperate fully with such other Party (at the expense of such other 
Party) in seeking a protective order or other assurance that confidential treatment will be 
accorded to the disclosed Confidential Information or other matter. 

 
15.4.2 If a Party complies with Section 15.4.1 but it or its Representatives are 

compelled, in the opinion of its legal counsel, to make disclosure in response to a 
requirement described in Section 15.4.1 or else stand liable for contempt or suffer other 
penalty, the compelled Party may disclose only that portion of the Confidential Information 
which is legally required and will exercise commercially reasonable efforts to obtain 
reliable assurance that confidential treatment will be accorded to the disclosed Confidential 
Information or other matter. 

 
15.4.3 For the avoidance of doubt, disclosuresDisclosures by PNM pursuant to 

Section 15.3 shall not be subject to the procedures of this Section 15.4. 
 

15.5 Ownership and Return of Information. All Confidential Information shall be and 
remain the property of the Party providing it. No right or license is granted to the receiving Party 
respecting the use of such Confidential Information by virtue of this Contract, except to the extent 
required for Customer’s performance of its obligations under this Contract or as expressly granted 
hereunder. Upon the request of a Party, all Confidential Information, including all written or 
recorded copies thereof, shall be promptly returned to the requesting Party or destroyed, and if 
destroyed, such destruction shall be certified in writing to the requesting Party by a responsible 
officer of the other Party; provided, however, the receiving Party may retain one copy of the 
disclosing Party’s Confidential Information solely for legal and audit compliance purposes. 
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15.6 Enforcement. The Parties agree that irreparable damage would occur if the 
confidentiality obligations under this Contract were not performed in accordance with its terms or 
were otherwise breached. Accordingly, a Party will be entitled to seek an injunction or injunctions 
to prevent breaches of this Section 15 and to enforce specifically its provisions in any court of 
competent jurisdiction, in addition to any other remedy to which the Party may be entitled by law 
or equity. 
 

15.7 Publicity.  
 
15.7.1 Except as otherwise agreed to herein, no announcement or press release 

regarding the arrangement contemplated under this Contract, including the existence 
hereof, shall be made by either Party without the prior written approval of the other Party. 
In addition, without obtaining the other Party’s prior written consent, a Party shall not, and 
shall cause its agents not to, engage in advertising, promotion or publicity containing non-
public information concerning this Contract, or make public use of the other Party’s 
identification in any circumstances related to this Contract or otherwise. As used in the 
preceding sentence, “identification” means any corporate name, trade name, trademark, 
service mark, insignia, symbol, logo or any other product, service or organization 
designation, or any specification or drawing owned by a Party or its Affiliates or any 
representation thereof. 

 
15.7.2 PNM shall use commercially reasonable efforts in connection with each 

PPASSC Resource Procurement to obtain and grant to Customer the exclusive right to 
advertise, market, and promote to the general public the benefits of all the RECs that are 
generated under the Initial Solar Facilities PPAs and any Additional Renewable 
EnergySSC Resource Procurement and delivered to Customer during the Term, including 
but not limited to the right, in any such advertising, marketing or promotional material, to 
associate itself with any claimed or actual environmental or sociological benefits arising 
from the creation, sale or retirement of such RECs (all such materials, in whatever media, 
whether print, electronic, broadcast or otherwise, that are associated with such advertising, 
marketing or promotional purposes are the “Promotional Materials”). 
 

16. DISPUTE RESOLUTION 
 
16.1 Mediation. If any dispute between the Parties arises under this Contract which 

cannot be resolved through negotiations between the Parties, a Party may request mediation by a 
mediator agreed to by both Parties. Costs of mediation shall be apportioned according to Section 
16.3. Disputes that are not resolved by mediation within ninety (90) days of referral to mediation 
shall be resolved pursuant to Sections 16.2 through 16.4; provided, however, nothing in Sections 
16.2 through 16.4 shall prevent either Party from seeking resolution by the NMPRC of any dispute 
arising under this Contract that is within its jurisdiction or prevent either Party from seeking any 
remedy by the NMPRC within its jurisdiction through any procedure within the NMPRC’s 
authority.  
 

16.2 Arbitrable Disputes. The Parties acknowledge that arbitration is not available for 
disputes involving matters within NMPRC jurisdiction except as provided in 1.2.2.18 and 1.2.2.19 
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NMAC. If there is disagreement as to whether a dispute is within NMPRC jurisdiction, the parties shall 
seek a determination from the NMPRC whether the dispute is subject to its jurisdiction. The Parties 
may agree to arbitration pursuant to 1.2.2.18 and 1.2.2.19 NMAC of any dispute arising under this 
Contract that is within the NMPRC’s jurisdiction. 
 

16.3 Claims Outside the NMPRC’s Jurisdiction. If the dispute involves a claim that is 
outside the NMPRC’s jurisdiction and Parties are unable to resolve a dispute regarding such matters 
through mediation or any other remedies within the NMPRC’s jurisdiction and the aggregate amount 
of the claim (including counterclaims) arising under this Contract is five hundred thousand dollars 
($500,000) or less, then, upon the request of either Party, the dispute shall be resolved by binding 
arbitration. Such arbitration shall be governed by the then-prevailing Commercial Rules of the 
American Arbitration Association. A Party electing to submit a dispute that is outside the NMPRC’s 
jurisdiction to arbitration shall give the other Party a timely demand for arbitration and shall file the 
demand and the requisite fee with the American Arbitration Association. Such demand for arbitration 
shall describe the nature of the dispute and the amount in controversy. The Parties shall then jointly 
select a single arbitrator in accordance with the Commercial Arbitration Rules of the American 
Arbitration Association. The arbitration shall be held in Albuquerque, New Mexico. Discovery shall 
be by agreement of the Parties or as ordered by the arbitrator, provided that the Parties shall comply 
with the following minimum discovery requirements: at least one hundred twenty (120) calendar days 
prior to the arbitration, the Parties shall exchange copies of all exhibits to be used at the arbitration, all 
documents in any way related to the dispute, a list of witnesses and a summary of the matters as to 
which each witness is expected to testify. A reasonable number of depositions may be taken. The 
arbitrator shall decide the dispute in strict accordance with this Contract and by providing a reasoned 
award within thirty (30) days of the conclusion of the hearings. The award entered by the arbitrator 
shall be final, and judgment may be entered upon it in accordance with Applicable Law in any court 
having jurisdiction thereof. All costs of mediation and arbitration (including the fees of the mediator 
and arbitrator) shall be split equally by the Parties, except that the Parties shall be responsible for 
payment of their own attorney fees, expert fees, preparation fees, travel costs, witness fees, 
photocopying and similar costs. This agreement to arbitrate shall be specifically enforceable under the 
prevailing arbitration law of the State of New Mexico. Indemnity claims are not subject to mandatory 
arbitration. An arbitration demand shall include all claims and disputes then ripe for the dispute. 

 
16.4 Litigation of Larger Claims. If the aggregate amount of the claims in any dispute 

that is outside of the NMPRC’s jurisdiction arising under this Contract exceeds five hundred 
thousand dollars ($500,000), either Party may bring an action only in the federal or state courts of 
New Mexico; provided, however, that any matters within the jurisdiction of the NMPRC relating 
to such dispute shall first be brought to the NMPRC for resolution. If there is disagreement as to 
whether a dispute is within NMPRC jurisdiction, the parties shall seek a determination from the 
NMPRC whether the dispute is subject to its jurisdiction.  
 

16.5 Continued Performance. The Parties agree that they will continue to diligently 
perform their obligations pursuant to this Contract during the pendency of any dispute, including 
any dispute over payments claimed due and owing by Customer. 
 
17. NOTICE 

 
17.1 Required Notices to Customer. PNM shall provide Notice to Customer as soon as 

reasonably practicable of any dispute, statement error, and other matter arising under an Initial 
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Solar Facilities PPA or any Additional Renewable EnergySSC Resource Procurement to the extent 
that it may affect the costs to be passed through to Customer under this Contract. 
 

17.2 Method of Giving Notice. All Notices, requests, statements, invoices, or payments 
shall be made as specified in Exhibit G. Notices shall, unless otherwise specified herein, be in 
writing and may be delivered by hand delivery, first class United States mail, overnight courier 
service, e-mail or facsimile. 

 
17.3 When Notice Deemed Given. Notice provided in accordance with this Section 17 

shall be deemed given as follows: 
 

17.3.1 Notice by facsimile, e-mail or hand delivery shall be deemed given at the 
close of business on the day actually received, if received during business hours on a 
Business Day, and otherwise shall be deemed given at the close of business on the next 
Business Day; 

 
17.3.2 Notice by overnight United States mail or courier service shall be deemed 

given on the next Business Day after it was sent out; and 
 
 
17.3.3 Notice by first class United States mail shall be deemed given three 

(3) Business Days after the postmarked date. 
 

17.4 Effective Date of Notice. Notices shall be effective on the date deemed given, 
unless a different date for the Notice to go into effect is stated in another section of this Contract. 
The requirement to give Notice shall not apply to matters relating to day-to-day operations. 

 
17.5 Change in Information. A Party may change its designated representatives, 

addresses and other contact information at any time or from time-to-time by providing Notice to 
the other Party.  

 
18. VARIANCE FROM 17.1.210.12.(B) NMAC AND PNM RULE NO. 4 

 
Due to the size and long-term nature of the financial investment Customer intends to make 

to develop, construct, own and operate a data center in PNM’s service territory in New Mexico, 
and due to Customer’s need for regulatory certainty regarding the terms and conditions of this 
Contract, this Contract does not contain a provision that it and associated rate schedules shall at 
all times be subject to change pursuant to Commission order, as provided in 17.1.210.12(B) 
NMAC, or a provision that PNM reserves the right to modify the rates provided for in this Contract 
by filing new tariffs with the Commission, as provided in PNM Rule No. 4, ¶ C. The circumstances 
under which PNM may propose modifications to the rate schedules associated with this Contract 
by filing new tariffs with the Commission or under which the Commission may modify those rate 
schedules are described in Sections 5 and 19 of this Contract. 

 
19. AMENDMENT 
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This Contract may be amended, changed, modified, or altered, provided that such 
amendment, change, modification, or alteration shall be in writing and signed by both Parties 
hereto and approved by the NMPRC, to the extent required by statute or by NMPRC rule or order.  
 
20. SURVIVAL OF OBLIGATIONS  

 
 The provisions of this Contract that by their nature are intended to survive the 

termination, cancellation, completion, or expiration of this Contract shall continue as a valid and 
enforceable obligation of the Party notwithstanding any such termination, cancellation, 
completion, or expiration. Such provisions include, without limitation: 
 

(a) The obligation of Customer to make, and the right of PNM to receive, the Early 
Termination Payment under Section 9.6; 

 
(b) The indemnity obligations to the extent provided in Section 13; 
 
(c) The obligations of confidentiality set forth in Section 15; 
 
(d) The right to pursue remedies under Section 9; 
 
(e) The limitation of damages under Section 10;  
 
(f) Any payment obligation of either Party arising prior to the date of termination. 

 
21. AGREEMENT AUTHORS 

 
The Parties have agreed to this Contract and no ambiguity may be construed against 

either Party based on the identity of the author or authors of this Contract.  
 
22. BINDING EFFECT  

 
This Contract and all provisions hereof shall inure to the benefit of and be binding upon 

the Parties, their successors, and permitted assigns. 
 
23. GOVERNING LAW AND VENUE 

 
 The entire relationship of the Parties, this Contract, any remedies of the Parties, and 

any litigation or legal proceedings (whether grounded in tort, contract, statutory, equitable, or other 
law) between, involving, or arising among, the Parties, shall be governed by, interpreted in 
accordance with, and construed consistent with, the laws of the State of New Mexico, without 
regard to the choice of law principles that may otherwise dictate the application of the laws of 
another state. Any lawsuit or other legal proceeding (whether at law or in equity) between, 
involving, or arising among the Parties, or relating to this Contract, will be commenced and 
pursued solely in the state or federal courts located in Bernalillo County, New Mexico. The Parties 
hereby waive any challenge they may have to the jurisdiction of such courts, consent to jurisdiction 
and venue in such courts, and relinquish any right to seek a change of venue or forum for any 

PNM Exhibit JCA-3 
Page 39 of 70



 
 

34 
 

reason, including the alleged inconvenience of the venue or forum. 
 

24. WAIVER 
 
No delay, failure or refusal on the part of a Party to exercise or enforce any right under this 

Contract shall impair such right or be construed as a waiver of such right or any obligation of the 
other Party, nor shall any single or partial exercise of any right hereunder preclude other or further 
exercise of any right. The failure of a Party to give Notice to the other Party of a breach of this 
Contract shall not constitute a waiver thereof. Any waiver of any obligation or right hereunder 
shall not constitute a waiver of any other obligation or right, then existing or arising in the future. 
To be effective, a waiver of any obligation or right must be in writing and signed by the Party 
waiving such obligation or right. 
 
25. COUNTERPARTS 

 
This Contract may be executed in any number of counterparts, each of which will be 

deemed to be an original, but all such counterparts will together constitute but one and the same 
instrument. PNM and Customer may retain a duplicate copy of this Contract, which will be 
considered an equivalent to this original. 
 
26. RECORDS; AUDIT  

 
PNM shall create and keep accurate accounts of calculations, third party costs, expenses 

and liabilities substantiating amounts due from Customer to PNM under this Contract, including 
without limitation the Special Service Rate, the Green Energy Rider, and the Initial Solar Facilities 
PPAs and all Renewable EnergySSC Resource Procurements (“Records”). PNM shall maintain 
the Records in a format sufficient to allow verification that they are complete, accurate, and up-to-
date. PNM shall keep and maintain the Records in accordance with the requirements of 
17.3.310.10 NMAC, and Customer may inspect and audit those records during normal business 
hours upon reasonable advance notice and with as little impact to PNM’s business as reasonably 
possible. All external costs of such audits and inspections will be borne by Customer. 

 
27. ENTIRE AGREEMENT 

 
This Contract and any exhibits and attachments hereto, as each may be amended from time 

to time, represent the entire agreement and understanding between PNM and Customer with 
respect to the subject matter hereof, and supersedes any prior understandings, representations or 
agreements, whether verbal or written, between the Parties as to the subject matter hereof.  

 
[Signature Page(s) Follow] 
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 IN WITNESS WHEREOF, the Parties have caused this Contract to be executed by their 
respective duly authorized representatives as of the Execution Date. 
 

 
PUBLIC SERVICE COMPANY OF NEW MEXICO, 
a New Mexico corporation 
 
 
By: ________________________________ 
Printed Name: Ronald N. DarnellHenry E. Monroy 
Its: Senior Vice President, Regulatory Affairs and Chief Financial Officer 
 
 
 
GREATER KUDU LLC. 
a Delaware limited liability company 
 
 
By: ________________________________  
Printed Name: _______________________ 
Its: ________________________________  
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EXHIBIT A 
 

[RESERVED] 
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EXHIBIT B 
 

FORM OF THIRD PARTY PPA 
 

FORM OF THIRD PARTY ESA 
 

(Attached) 
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EXHIBIT C 
Form of Green Energy Rider 

 
 

PUBLIC SERVICE COMPANY OF NEW MEXICO  
ELECTRIC SERVICES 

1ST 
3rd REVISED RIDER NO. 47 CANCELLING ORIGINAL2nd REVISED RIDER NO. 47 

 
GREEN ENERGY RIDER 

 
 

EXPLANATION OF RATE: This Green Energy Rider (“Rider”) is available to eligible customers who wish to 
have the Company acquire renewable resourcesSSC Resources (as that term is defined in the Special Service 
Contract) in an amount equal to some or all of the customer’s electric utility usage requirements and who enter 
into a Special Service Contract, approved by the New Mexico Public Regulation Commission (“NMPRC”), that 
establishes the rates and other terms and conditions for such service. The Special Service Contract shall 
establish rates, pursuant to the methodology described in this Rider, that cover the Company’s entire cost of 
the renewable resources and Alternative Capacity Projects as defined in the Special Service ContractSSC 
Resources for the term of the Special Service Contract, with adequate provisions to secure the customer’s 
payment obligation. The Alternative Capacity Projects that can serve the customer’s needs must be 
acceptable to the customer and PNM. 

 
Except as provided in the Special Service Contract, service will be furnished subject to the Company's Rules 
and Regulations and any subsequent revisions. These Rules and Regulations are available at the 
Company's office and are on file with the NMPRC. These Rules and Regulations are a part of this Schedule 
as if fully written herein. 
 
In the event of a conflict or contradiction between the terms of the Special Service Contract and this Green 
Energy Rider, the terms of the Special Service Contract shall control. 

 
TERRITORY: All territory served by the Company in New Mexico. 

 
CUSTOMER ELIGIBILITY: To be eligible to take service under this Rider, a customer must meet all of the 
following conditions: 
 

1) As of the date of commercial operation, theany new customer served by this rider must not 
have previously received electric utility service from the Company. 
2) The customer must enter into a Special Service Contract with the Company for a term that is 
coextensive with the customer’s payment obligation for the renewable resources and Alternative 
Capacity Projects, and the NMPRC must approve the contract. 
3) The customer must achieve a minimum demand of 10,000 kW. 
4) TheAny new customer must cause the addition of renewable resourcesSSC Resources of 
10,000 kW-AC or more to be acquired by the Company. 
5) The customer must achieve amaintain an annual load factor of at least 7560%. 
6) The customer must meet all of the requirements of Rate No. 36B. 

 
The 7) SSC Resources acquired for the customer that are interconnected to the PNM transmission or 
distribution system must adhere to the requirements governed by the Federal Energy Regulatory Commission 
(FERC) generation interconnection process as outlined in PNM's Open Access Transmission Service Tariff 
(OATT). The interconnection process, among other things, involves the study of the impacts of the generation 
facility to ensure that the proposed interconnection will not adversely affect PNM’s system and the service to 
existing customers. The study may also identify upgrades to the PNM transmission or distribution system that 
may be required to accommodate the energy injection from the generation facility. Separate arrangements 
that are required to secure transmission service for the delivery of energy from the renewable resources are 
also governed by PNM’s OATT. 
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RATE METHODOLOGY: The rates established in the Special Service Contract for service under this Green 
Energy Rider shall be consistent with the following: 

 
1) If PNM acquires the renewable resources or Alternative Capacity ProjectsSSC Resources 
through a purchased power agreement (“PPA”), energy storage agreement (“ESA”), or similar 
third-party agreement, the customer shall pay PNM the full cost of the PPAagreement (except as 
otherwise provided in the Special Service Contract) in periodic, typically monthly, payments that 
coincide with PNM’s payment obligation under the PPA. 
2) If the renewable resources or Alternative Capacity ProjectsSSC Resources are owned by 
PNM, the customer shall pay PNM monthly rates based on the Company’s full cost of service 
revenue requirement for those renewable resources or Alternative Capacity ProjectsSSC 
Resources, including a return on the investment equal to the Company’s weighted average cost 
of capital, and operation and maintenance expenses, including fuel, or such other pricing structure 
as may be proposed by PNM and approved by the CommissionNMPRC that will fully reimburse 
PNM for the full cost of the renewable resources or Alternative Capacity ProjectsSSC Resources. 
The initial revenue requirement shall be based on the cost of service used to set rates in PNM’s 
most recent rate case and shall be adjusted, as necessary, in future rate cases. 
3) PNM shall provide to the Customer an Excess Energy Production Credit in accordance with 
terms described in the Customer’s Special Service Contract. 
 

TAX ADJUSTMENT: Billings under this Rider may be increased by an amount equal to the sum of the taxes 
payable under the Gross Receipts and Compensating Tax Act and all other taxes, fees, or charges (exclusive 
of ad valorem, state and federal income taxes) payable by the Company and levied or assessed by any 
governmental authority on the public utility service rendered, or on the right or privilege of rendering the 
service, or on any object or event incidental to the rendition of the service. 

 
TERMS OF PAYMENT: All bills are net and payable within twenty (20) days from the date of bill. If payment 
for any or all electric service rendered is not made within thirty (30) days from the date the bill is rendered, the 
Company shall apply an additional late payment charge as defined in Rate 16 Special Charges. 
 
LIMITATION OF RATE: Electric service under this Schedule shall not be resold or shared with others. 
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EXHIBIT D 

Form of Special Service Rate 
 

PUBLIC SERVICE COMPANY OF NEW MEXICO 
ELECTRIC SERVICES 

 
2ND6th REVISED RATE NO. 36B 

CANCELING 1ST CANCELLING 5th REVISED RATE NO. 36B 
 

SPECIAL SERVICE RATE – RENEWABLE ENERGY RESOURCES 
 
EXPLANATION OF RATE: This Special Service Rate, the companion Green Energy Rider (Rider No. 47) and 
the companion Production Cost Allocation Rider (Rider No. 49) are available to eligible customers who wish 
to have the Company acquire renewable energy resourcesSSC Resources (as that term is defined in the 
Special Service Contract) in an amount equal to some or all of the customer’s electric utility service 
requirements and who enter into a Special Service Contract, approved by the New Mexico Public Regulation 
Commission (“NMPRC”), that establishes the rates and other terms and conditions for such service. Rates 
covering the full cost of the renewable energy resources shall be established in the Special Service Contract 
pursuant to the Green Energy Rider. This Special Service Rate, along with the Production Cost Allocation 
Rider, prescribes the methodology that the Company and theeach customer will use in the Special Service 
Contract to establish all other charges to be paid by theeach customer for electric service. In each general 
rate proceeding, the Company will perform a separate class cost of service calculation for each Special 
Service Contract customer to ensure the accuracy of all charges. If the electric service requested by the 
customer requires the Company to extend or upgrade its transmission or other facilities, the cost of the 
extension or upgrade shall be paid by the customer to the extent consistent with generally accepted regulatory 
principles of cost causation, and shall be included in the rates set in the Special Service Contract, with 
adequate provisions to secure the customer’s payment obligation. 
 
Except as provided in the Special Service Contract, service will be furnished subject to the Company's Rules 
and Regulations and any subsequent revisions. These Rules and Regulations are available at the Company's 
office and are on file with the NMPRC. These Rules and Regulations are a part of this Schedule as if fully 
written herein. 
 
In the event of a conflict or contradiction between the terms of the Special Service Contract and this Special 
Service Rate, the terms of the Special Service Contract shall control. 
 
TERRITORY: All territory served by the Company in New Mexico. 
 
CUSTOMER ELIGIBILITY: To be eligible for this Special Service Rate, a customer must meet all of the 
following conditions: 
 

1) As of the date of commercial operation, theany new customer served by this rate must not have 
previously received electric utility service from the Company. 
2) The customer must enter into a Special Service Contract with the Company for a term that is 
coextensive with the customer’s payment obligation for the renewable resources, and the NMPRC 
must approve the contract. 
3) The customer must achieve a minimum demand of 10,000 kW. 
4) The customer must achieve amaintain an annual load factor of at least 7560%. 
5) TheAny new customer must cause the addition of renewable resourcesSSC Resources of 10,000 
kW-A/C or more to be acquired by the Company. 
6) The customer must meet all of the requirements of the Company’s Green Energy Rider (Rider No. 
47). 
 

TYPE OF SERVICE: Three-phase service delivered at the Company's available transmission voltage of 115 
kV or higher. 
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SUBSTATION EQUIPMENT: All substation and distribution transformers, the necessary structures, voltage 
regulating devices, lightning arrestors, and accessory equipment required by the customer in order to utilize 
the Company's service at 115 kV or higher voltage shall be installed, paid for, owned, operated, and 
maintained by the customer. 
 
The customer shall also provide at its expense suitable protective equipment and devices so as to protect the 
Company's system and service and other electric users from disturbances or faults that may occur on the 
customer's system or equipment. 
 
The customer shall at all times keep each of the three phases balanced as far as practicable so as not to 
affect service and voltage to other customers served by the Company. The customer shall not operate any 
equipment in a manner which will cause voltage disturbances elsewhere on the Company's system. 
 
NET RATE PER MONTH OR PART THEREOF FOR EACH SERVICE LOCATIONMONTHLY CHARGE: 
The rateCharge for electric service provided shall be the sum of charges calculated in accordance with A, B, 
C, D, E, F, G and H below.  On-Peak period is from 8:00am to 8:00pm Monday through Friday (60 hours per 
week). Off-Peak period is all times other than the On-Peak period (108 hours per week). 
 
(A)  CUSTOMER CHARGE: 
 
 
Individual Rates shall be calculated for Rate Elements A, B, D, E, and F for each customer taking service 
under this rate based on each customer’s load characteristics and SSC Resource procurements made by the 
Company consistent with class Allocated Revenue Requirement.  
 
(A) CUSTOMER CHARGE: 
 

All Months: $3,659.84 per bill 
 

 
 
 
 
(B)  TRANSMISSION DEMAND CHARGE: 
 

All months: $3.85 per Billable On-Peak kW 
 
 
 
 
 
(C) FUEL COST ADJUSTMENT APPLIED TO SYSTEM SUPPLIED ENERGY: 
 
During each hour when the energy from the  
(C)  ENERGY CHARGE FOR SYSTEM SUPPLIED ENERGY: 

During each hour when the energy from the renewable energy resourcesSSC Resources, including 
discharge of SSC Storage Resources, acquired by PNM to meet all or part of the customer’s load is 
less than the customer’s hourly usage, the balance of hourly energy will be supplied by other energy 
resources available to PNM for overall system needs. For all hourly energy supplied by PNM’s other 
energy resources, except to the extent of curtailments of SSC Resources for which the customer is 
paying the fixed price for energy and RECs in the Third Party PPA as provided in Section 8.1 of the 
SSC, the customer will pay 100% of the fuel rates under the Company’s Fuel and Purchased Power 
Cost Adjustment Clause (“FPPCAC”) applicable to transmission voltage customers. 

 
(D) ENERGY RELATED NON-FUEL CHARGE FOR SYSTEM SUPPLIED ENERGY: 
 

Customer  Customer Charge 

“A” or Greater Kudu  $21,857.02 per bill 
“B”  Placeholder for new customer 

Customer  Customer Charge 

“A” or Greater Kudu  $4.525 per Billable On‐Peak kW 
“B”  Placeholder for new customer 
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During each hour when the energy from the SSC Resources, including discharge of SSC Storage 
Resources, acquired by PNM to meet all or part of the customer’s load is less than the customer’s 
hourly usage, the balance of hourly energy will be supplied by other energy resources available to 
PNM for overall system needs. For all hourly energy supplied by PNM’s other energy resources, the 
customer will pay the fuel rates under the Company’s Fuel and Purchased Power Cost Adjustment 
Clause (“FPPCAC”) applicable to transmission voltage customersexcept to the extent of curtailments 
of SSC Resources for which the customer is paying the fixed price for energy and RECs in the Third 
Party PPA as provided in Section 8.1 of the SSC, the following energy related non-fuel charge is 
applicable. 

 
(D) ENERGY RELATED NON-FUEL CHARGE FOR SYSTEM SUPPLIED ENERGY: 
During each hour when the energy from the renewable energy resources acquired by PNM to meet all or 
part of the customer’s load is less than the customer’s hourly usage, the balance of hourly energy will be 
supplied by other energy resources available to PNM for overall system needs. For all hourly energy 
supplied by PNM’s traditional energy resources, the following energy related non-fuel charge is applicable.  
 

Energy Related Non-Fuel Charge:  $0.0056210 per kWh 
 
 
 
 
 
(E)  CONTRIBUTION TO PRODUCTION COMPONENT: 
 
During each hour when the energy from the renewable energy resources acquired by PNM to meet all or part 
of the customer’s load is less than the customer’s hourly usage, the balance of hourly energy will be supplied 
by other energy resources available to PNM for overall system needs. For all hourly energy supplied by PNM’s 
traditional energy resources, the customer shall pay a contribution to production component. The component 
is described in the customer’s Special Service Contract and may be fixed for a period of time as provided in 
that contract. Following the Company’s next general rate case, this initial contribution to production component 
will be superseded by a demand-based Contribution to Production Component, as defined in the Special 
Service Contract, that will recover allocated production costs. 
 

All months:  $xxx per Billable On-Peak kW 
 
 
 
 
 
 
(F)  GREEN ENERGY RIDER CHARGE: 
 

Pursuant to the Green Energy Rider No. 47, the customer will be responsible for all costs associated 
with the renewable energy resources acquiredSSC Resources procured to meet all or part of the 
customer’s load. 

 
(G)  OTHER APPLICABLE RIDERS: 
 

Rider No. 36 – Renewable Energy Rider, and all other applicable rate riders shall be billed to the 
customer in accordance with the terms of the riders, and consistent with applicable statutes and 
NMPRC rules. Rider No. 16 -- the Energy Efficiency Rider shall not be applicable. 

 
(H)  SPECIAL TAX AND ASSESSMENT ADJUSTMENT: 

 
Billings under this Schedule may be increased by an amount equal to the sum of the taxes payable 
under the Gross Receipts and Compensating Tax Act and of all other taxes, fees, or charges 
(exclusive of ad valorem, state and federal income taxes) payable by the Company and levied or 

Customer  Customer Charge 

“A” or Greater Kudu  $0.0242411 per kWh 
“B”  Placeholder for new customer 

Customer  Customer Charge 

“A” or Greater Kudu  $X.XX per Billable On‐Peak kW 
“B”  Placeholder for new customer 
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assessed by any governmental authority on the public utility service rendered, or on the right or 
privilege of rendering the service, or on any object or event incidental to the rendition of the service. 

 
DETERMINATION OF MONTHLY ON-PEAK BILLABLE DEMAND: The monthly on-peak billable demand 
shall be as determined by appropriate measurement as defined by the Company, but in no event shall it be 
less than the highest of the following: (a) the actual highest On-Peak metered demand registered during the 
current month, or (b) 10,000 kW. The On-Peak period is from 8:00am to 8:00pm Monday through Friday (60 
hours per week). The Off-Peak period is all times other than the On-Peak period (108 hours per week). 
 
INTERRUPTION OF SERVICE: The Company will use reasonable diligence to furnish a regular and 
uninterrupted supply of energy. However, interruptions or partial interruptions may occur or service may be 
curtailed, become irregular, or fail as a result of circumstances beyond the control of the Company, or are the 
results of acts of public enemies, accidents, strikes, legal processes, governmental restrictions, fuel shortages, 
breakdown or damages to generation, transmission, or distribution facilities of the Company, repairs or 
changes in the Company's generation, transmission, or distribution facilities, and in any such case the 
Company will not be liable for damages. Customers whose reliability requirements exceed these normally 
provided should advise the Company and contract for additional facilities and increased reliability as may be 
required. The Company will not, under any circumstances, contract to provide 100 percent reliability. 
 
ACCESSIBILITY: Equipment used to provide electric service must be physically accessible. The metering 
must be installed on each service location at a point accessible to Company personnel at any time. 
 
TERMS OF PAYMENT: All bills are net and payable within twenty (20) days from the date of bill. If payment 
for any or all electric service rendered is not made within thirty (30) days from the date the bill is rendered, the 
Company shall apply an additional late payment charge as defined in Rate 16 Special Charges. 
 
LIMITATION OF RATE: Electric service under this Schedule shall not be resold or shared with others. 
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EXHIBIT D1 

Special Service Rate Element Calculations—Original Special Service Rate Period 
 
[INSERT PRIOR EXHIBIT D2] 
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EXHIBIT D2 
Special Service Rate Calculation—Remainder of Term 

 
 

(A) CUSTOMER CHARGE: There shall be a monthly customer charge that is designed to 
recover the cost of all customer-related functions, including meters, meter reading and 
billing costs, as determined and allocated to customer rate classes in PNM general rate 
cases. 

 
(B) TRANSMISSION DEMAND RATE: This rate is applied to a customer’s monthly On- 

peak Billable Demand and is designed to recover costs related to PNM’s transmission 
capacity, as determined and allocated to customer in PNM general rate cases. The 
Transmission Demand Rate shall be calculated as described below: 

 
The Transmission Demand Rate shall be the productquotient of:  
 
     The quotient of: 
 

(1) TheApproved Retail Transmission Capacity Revenue Requirement 
usedallocated to set ratesCustomer under Rate No. 36B--Special Service Rate, 
in PNM’s general rate case, divided by: 

(2) The sum of all Retail Transmission Capacity Coincident Peak Demands used to allocate the 
Retail Transmission Capacity Revenue Requirement to rate classes in PNM’s general rate 
cases, 

 
Multiplied by the quotient of: 

(3) The sum of Customer’s Transmission Coincident Peak Demands, divided by: 
(4)(2) The sum of Customer’s annual billable demands. 

 
(C) CONTRIBUTION TO PRODUCTION COMPONENT: This rate is applied to a 

customer’sCustomer’s monthly On-peak Billable Demand and is designed to set a 
contribution torecover production costs (“Contribution to Production Component”). 
The Contribution to Production Component isin a rate case will be calculated based on 
the Customer’s Production Revenue Requirement and the Production Revenue 
Requirement Offset, as described below:. 
 
The Transmission Demand Rate Production Revenue Requirement shall be the product 
of:  
 
     The quotient of: 

 
     The quotient of: 
(1) The Retailtotal system retail Production Capacity Revenue Requirement used 
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to set rates in PNM’s general rate case divided by: 
(2) The sum of all Retailsystem retail Production Capacity-related Coincident 

Peak DemandsDemand Loads used to allocate the Rretail Production Capacity 
Revenue Requirement to rate classes in PNM’s general rate cases. 

 
Multiplied by: 
(3) The sum of Customer’s Coincident Peak Billable Demand Loads used for the 

allocation of the Production Revenue Requirement. 
 
The Production Revenue Requirement Offset shall be the product of: 
 
The quotient of: 
(1)  The result of (1) and (2) above, 
 
Multiplied by: 

(3) The sum of Customer’s Production Coincident Peak Demands. 
 

The Production Revenue Requirement Offset shall be the product of: 
 
The quotient of: 
(1) The Retail Production Capacity Revenue Requirement used to set rates in PNM’s general rate cases divided 
by: 

(2) The sum of all Retail Production Capacity Coincident Peak Demands during 
all months utilized to allocate Retail Production Capacity Revenue 
Requirement to rate classes. 

 
Multiplied by: 

(3)(2) The sum of coincident peak production for all RenewableSSC Energy 
Facilities and Alternative Capacity Projects (collectively, “Resources”) plus 
the sum of all SSC Storage Resource Capacity Value Factors times their 
applicable certified rated capacity, deemed to have capacity value at the time 
of each PNM general rate case utilizing the methodology set forth in Section 
D (“Coincident Peak Production Methodology”). 

 
The Contribution to Production Component shall be the quotient of: 

(1) The Production Revenue Requirement minus: 
(2) The Production Revenue Requirement Offset. 
 
Divided by: 
(3) The sum of Customer’s annual billable demands; (excluding any demands 

related to charging SSC Storage Resources); provided, however, if the 
Production Revenue Requirement Offset is greater than the Production 
Revenue Requirement, then the Contribution to Production Component will be 
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set to zero ($0.00). 
 
(D) COINCIDENT PEAK PRODUCTION METHODOLOGY: 

(1) The coincident peak periods proposed in PNM’s general rate cases for class 
allocations are based on anticipated highest demand hours, three years’ history 
for rate classes with weather sensitive loads, and base period actuals for rate 
classes that are not weather sensitive (collectively, for rate classes ( “CP Peak 
Hours”). 

(2) For each SSC Energy Resource that has been in service for at least three years, 
PNM will use the average historical hourly energy production for those same 
three years during each of PNM’s historical coincident peak periods at the CP 
Peak Hours as the SSC Energy Resource’s Coincident Peak Production. If an 
SSC Energy Resource was curtailed during any CP Peak Hour for reasons 
where PNM owes compensation to the seller under the respective Third Party 
PPA (as provided for in Section 8 of the SSC), PNM shall adjust the production 
of that resource to reflect what the production during that CP Peak Hour would 
have been had it not been curtailed. 

(3) For any SSC Energy Resource with less than three years of historical hourly 
production data, PNM will assume an effective Coincident Peak Production of 
32% for wind (“Stipulated Wind Capacity Value Factor”), 42% for solar 
(“Stipulated Solar Capacity Value Factor”), and Alternative Capacity 
Projects will have stipulated capacity value factors as set in future PNM rate 
cases (“Stipulated Alternative Capacity Project Capacity Value Factors”) 
for production cost allocation purposes (the Stipulated Wind Capacity Value 
Factor, Stipulated Solar Capacity Value Factor, and Stipulated Alternative 
Capacity Project Capacity Value Factors together referred to herein as 
“Stipulated Capacity Value Factor(s)”). For example, the rate allocation will 
assume wind Coincident Peak Production of 32 MW for a wind resource with 
a rated nameplate capacity of 100 MW. The Stipulated Capacity Value Factors 
outlined in this Section (D)(3) will be used only in future PNM rate cases in 
which new rates become effective before January 1, 2026. PNM and Customer 
will make good faith efforts to negotiate appropriate new Stipulated Capacity 
Value Factors to be used in rate cases in which new rates become effective after 
January 1, 2026. If PNM and Customer cannot mutually agree on new 
Stipulated Capacity Value Factors, then they shall be set on the actual average 
historical Coincident Peak Production for each resource type as outlined in this 
Exhibit D2.”) 

 
(4) For any SSC Storage Resource, the Company will use the agreed SSC Storage 

Resource Capacity Value Factor for that resource.  
(4)(5) A reconciliation of the Production Revenue Requirement Offset will occur for 

thoseall SSC Energy Resources for any Test Period for which the Coincident 
Peak Production was based on a Stipulated Capacity Value Factor for any test 
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year for which the Stipulated Capacity Value Factors awere utilized for cost 
allocation. The purposes as defined in Rider No. 49. For this reconciliation will 
be PNM will compare the Production Revenue Requirement in the Test Period 
of the last rate case to the Production Revenue Requirement Offset as 
calculated as followsbelow. For this comparison, the Production Revenue 
Requirement Offset will be based on: 

i. PNM will compare the average of the actual Coincident Peak Production 
in the test year divided by the Resource’s nameplate capacity (“Actual 
Capacity Value Factor”) to the Stipulated Capacity Value Factor of 
each Resource. If the aggregate Coincident Peak Production of the 
Resources based on the Actual Capacity Value Factor of each Resource 
is less than the aggregate Coincident Peak Production of the Resources 
based on the Stipulated Capacity Value Factors upon which rates were 
set, an under- allocation of production costs to the Customer would be 
deemed to occur. 
 IfFor SSC Energy Resources with less than 3 years of history, the 

actual aggregate Coincident Peak Production during the Test Period. 
For all other SSC Energy resources,  calculated as provided in (D)(2) 
above. 

 For SSC Storage Resources, the Coincident Peak Production will be 
the SSC Storage Resource Capacity Value Factor.  
 

ii. If the Production Revenue Requirement Offset calculated above is less 
than the Production Revenue Requirement from the last rate case, a 
deemed under-allocation tofrom the Customer occurs,.  PNM will 
quantify the total deemed under-allocation and under-collection of 
production costs for the test yearTest Period, including any period up to 
the implementation of the reset rate. The Contribution to Production 
Component will be reset to recover going forward what would have been 
the correct allocation of production costs in the test period if the general 
rate case cost allocation had correctly assumed the actual Resource 
Coincident Peak Production as outlined in Section D(4)(i)Reset Rate, by 
recalculating Exhibit D1, as provided for those Resources for which a 
Stipulated Capacity Value Factor was utilized. PNM will assess the reset 
rate on Customer’s On-peak Billable Demand after completion of the 
reconciliation. The reset rate will remain in effect until the effective date 
of rates approved in PNM’s next general rate case. 

iii. The deemed under-allocation for the period from the effective date of the 
new rate to the effective date of the reset rate will be recovered through 
PNM Rate Rider No. 49, Production Cost Allocation Rider. 

iv.ii. The sole purpose of Rate Rider No. 49 is for PNM to recover the 
amount of any under-collection from the establishment of a Contribution 
to Production Component based on Stipulated Capacity Value Factors 
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through the effective date of the reset rate resulting from the 
reconciliation process outlined in Section D(4).. 

PNM will collect the deemed under-allocation identified in Sections D(4)(ii) and 
D(4)(iii) plus a carrying charge at the then-current customer deposit rate from Customer 
in equal monthly amounts for no more than eighteen (18) months. All such reconciliation 
amounts will be included on Customer’s monthly bill for the relevant period. 

FUEL COST ADJUSTMENT APPLIED TO 
The additional revenues collected from the Customer due to the reset rate and any reconciliation 
amount billed to Customer under Rate Rider No. 49 will be booked to a regulatory liability and 
shall be returned to customers in PNM’s next general rate case. 

(5) Amounts collected and booked as a regulatory liability will be subject to a carrying charge paid 
by PNM at the then-current customer deposit rate. 

 
(E) ENERGY CHARGE FOR SYSTEM SUPPLIED ENERGY: During each hour when the 

energy from the renewable energy resourcesSSC Resources, including discharging of 
SSC Storage Resources acquired by PNM to meet all or part of the customer’s load, 
including discharging of SSC Storage Resources is less than the customer’s hourly 
usage, the balance of hourly energy will be supplied by other energy resources available 
to PNM for overall system needs. For all System Supplied EnergyFor all hourly energy 
supplied by PNM’s other energy resources, except to the extent of curtailments of SSC 
Resources for which the customer is paying the fixed price for energy and RECs in the 
Third Party PPA as provided in Section 8.1 of the SSC, the Customer will pay 100% of 
the applicable base fuel rate and fuel factor rate under PNM’s Fuel and Purchased Power 
Cost Adjustment Clause (“FPPCAC”) applicable to transmission voltage customers. 

 
(F) ENERGY RELATED NON-FUEL CHARGE FOR SYSTEM SUPPLIED ENERGY: 

Certain energy related costs are not currently included as fuel costs in PNM rates. To 
ensure that no subsidization by other retail customers takes place, PNM has set the energy 
related non-fuel rates for System Supplied Energy equal to the level applied to any other 
transmission voltage customer classes in PNM’s current general rate case. These rates are set during PNM 
general rate casesas determined in the corresponding PNM general rate case.  This charge 
shall exclude SSC Resource curtailed energy for which PNM is supplying energy to 
Customer from other system resources. 
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EXHIBIT E 
 

Methodology for Determining Early Termination Payment 
 

The Early Termination Payment shall be equal to the sum of the Contract Values for each of the 
Initial Solar Facilities Power Purchase Agreement and any Additional Renewable Energy 
Procurement (together, “Renewable Energy Procurement”) then in effect, at the time of 
termination, payable within twenty (20) days after Customer receives notice from PNM of the 
amount of the Early Termination Payment. PNM shall reimburse Customer for Transfer Proceeds 
within twenty (20) days of receipt of a final, non-appealable order from the NMPRC establishing 
the amount of the Transfer Proceeds, if any, and in the case of other Proceeds, within twenty (20) 
days after receipt by PNM of the Proceeds. 
 
“Contract Value” means the present values of the product, for each year (or portion thereof) in 
the then remaining term of the Initial Solar Facilities PPAs and any Additional Renewable EnergySSC 
Resource Procurement (determined without reference to the early termination), of (A) the quantity 
of energy and RECs expected to be produced during such year (or portion thereof) times (B) the 
purchase price for such energy and RECs for such year, provided, however: 

 
(1) if PNM in its sole discretion decides to terminate a PPAan SSC Resource Procurement as 

a result of an early termination of the Special Service Contract, Contract Value shall be equivalent 
to the early termination payment calculated pursuant to a PPAthe SSC Resource Procurement; or 
 

(2) if PNM in its sole discretion decides to acquire ownership of a renewable energy facility 
that was the subject of a Renewable Energy Procurement, Contract Value shall be the original cost 
of the facility at the time the facility began providing service to the Customer plus all capital 
improvements less depreciation, or such other valuation approved by the NMPRC, to the extent 
the NMPRC allows the resource to be included in cost of service to all other customers; provided, 
however, that in no event shall Transfer Proceeds exceed Contract Price. 
 
All elements of the foregoing calculations shall be determined in a commercially reasonable 
manner.  The present values of the monthly payments from their payment dates in the foregoing 
calculations shall be determined using a discount factor equal to the current yield for direct 
obligations of the United States Treasury with a maturity that is closest to, but not less than, the 
remaining Term of the Special Service Contract. 
 
“Proceeds” means payments received by PNM as a result of damages payments and insurance 
claims made by the Seller pursuant to any PPASSC Resource Procurement as well as any credit 
received by PNM for insurance in computing the early termination payment of any PPASSC 
Resource Procurement. 
 
“Transfer Proceeds” means: (A) if the Renewable EnergySSC Resource Procurement is from a 
PPAthird party, the present value of the PPASSC Resource Procurement charges to PNM allowed 
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to be recovered as a system resource from other customers by the NMPRC, calculated in the same 
manner as “Contract Value”; or (B) if the Renewable EnergySSC Resource Procurement is a facility 
owned by PNM, or sought to be acquired by PNM, the original cost of the facility at the time the 
facility began providing service to the Customer plus all capital improvements less depreciation, 
or such other valuation approved by the NMPRC, to the extent the NMPRC allows the resource to 
be included in cost of service to all other customers; provided, however, that in no event shall 
Transfer Proceeds exceed Contract Price. 
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EXHIBIT F 
Form of Guaranty 

 
GUARANTY OF [CUSTOMER] 
 BY [NAME OF GUARANTOR] 

 
THIS GUARANTY (this “Guaranty”) is made as of [DATE], by [NAME OF 

GUARANTOR], a [STATE][ENTITY] (“Guarantor”), with a mailing address of [ADDRESS], 
Attention: [NAME], for the benefit of Public Service Company of New Mexico, a New Mexico 
corporation (“Counterparty”). 

 
RECITALS: 

 
A. Counterparty and [CUSTOMER], a [STATE][ENTITY] (“Obligor”), entered into 

that certain Special Service Contract, dated as of the date hereof, between Counterparty and 
Obligor (as modified from time to time, the “Agreement”). 
 

B. Obligor is Guarantor’s wholly-owned subsidiary. 
 

AGREEMENT: 
 

NOW, THEREFORE, in consideration of Counterparty’s agreement to allow for Obligor’s 
provision of this Guaranty, Guarantor hereby unconditionally and irrevocably guarantees the 
prompt payment by Obligor of all sums payable by Obligor under the Agreement all without regard 
to any counterclaim, set-off, deduction or defense of any kind which Obligor or the Guarantor may 
have or assert, and without abatement, suspension, deferment or diminution on account of any 
event or condition whatsoever; provided, however, that Guarantor shall be entitled to exercise or 
assert, as the case may be, any right, claim or defense that is available to Obligor, except as such 
right, claim or defense relates to bankruptcy, lack of capacity or lack of authority. 

 
It is specifically agreed by Counterparty and Guarantor that (i) the terms of the Agreement 

may be modified by agreement between Counterparty and Obligor and that this Guaranty shall 
guarantee the performance of Obligor as so modified and (ii) the Agreement may be assigned by 
Counterparty to any assignee of Counterparty upon no less than ten (10) days’ prior written notice 
to Guarantor. This Guaranty is a guarantee of payment and not of collection. 
 

This Guaranty shall not be released, modified or affected by the failure or delay on the part 
of Counterparty to enforce any of the rights or remedies of Counterparty under the Agreement. 
This Guaranty shall continue to be effective or be reinstated if any payment to the Counterparty 
by Obligor with respect to the Agreement is returned to Obligor or is rescinded upon the 
insolvency, bankruptcy or reorganization of Obligor. 
 

No notice of default by Obligor under the Agreement need be given by Counterparty to 
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Guarantor, it being specifically agreed that Guarantor’s guarantee is a continuing guarantee under 
which Counterparty may proceed immediately against Obligor and/or against Guarantor 
  
 
following any breach or default by Obligor under the Agreement beyond applicable notice and 
cure periods or for the enforcement of any rights which Counterparty may have as against Obligor 
under the terms of the Agreement or at law or in equity. 
 

Counterparty shall have the right to proceed against Guarantor following any breach or 
default by Obligor under the Agreement beyond applicable notice and cure periods without first 
proceeding against Obligor and without previous notice to or demand upon either Obligor or 
Guarantor. 
 

Guarantor hereby waives (a) notice of acceptance of this Guaranty, (b) demand of payment, 
presentation and protest, (c) any right to require Counterparty to proceed against Obligor or any 
other guarantor or any other person or entity liable to Counterparty, (d) any right to require 
Counterparty to apply to any default any security deposit or other security it may hold under the 
Agreement, (e) any right to require Counterparty to proceed under any other remedy Counterparty 
may have before proceeding against Guarantor, and (f) any right of subrogation that Guarantor 
may have against Obligor. 
 

Guarantor does hereby subordinate all existing or future indebtedness of Obligor to 
Guarantor to the obligations owed to Counterparty under the Agreement and this Guaranty. 
 

Any recovery by Counterparty from any other guarantor or insurer shall first be credited to 
the portion of Obligor’s indebtedness to Counterparty which exceeds the maximum liability of 
Guarantor under this Guaranty. 
 

The Guarantor hereby represents and warrants that: (i) the Guarantor is duly organized, 
validly existing and in good standing under the laws of Delaware; (ii) the Guarantor has the 
requisite corporate power and authority to issue this Guaranty and to perform its obligations 
hereunder, and has duly authorized, executed and delivered this Guaranty; (iii) the Guarantor is 
not required to obtain any authorization, consent, approval, exemption or license from, or to file 
any registration with, any government authority as a condition to the validity of, or to the 
execution, delivery or performance of, this Guaranty; (iv) as of the date of this Guaranty, there is 
no action, suit or proceeding pending or threatened against the Guarantor before any court or 
arbitrator or any governmental body, agency or official in which there is a reasonable possibility 
of an adverse decision which could affect, in a materially adverse manner, the ability of the 
Guarantor to perform any of its obligations under, or which in any manner questions the validity 
of, this Guaranty; (v) the execution, delivery and performance of this Guaranty by the Guarantor 
does not contravene or constitute a default under any statute, regulation or rule of any 
governmental authority or under any provision of the Guarantor’s certificate of incorporation or 
by-laws or any contractual restriction binding on the Guarantor; and (vi) this Guaranty constitutes 
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the legal, valid and binding obligation of the Guarantor enforceable in accordance with its terms, 
subject to the effect of any bankruptcy, insolvency, reorganization, moratorium or similar law 
affecting creditors’ rights generally, and to general principles of equity (regardless of whether such 
enforceability is considered in a proceeding in equity or at law). 
 

No provision of this Guaranty or right of Counterparty can be waived, nor can Guarantor 
be released from its obligations hereunder except in a writing signed by Counterparty. This 
Guaranty shall remain in full force and effect until the date on which all of Obligor’s obligations 
under the Agreement have been completely performed and paid in full or are no longer due or 
payable. 

 
This Guaranty shall be governed by the laws of the state of DelawareNew Mexico and for 

the purposes of any rules regarding conflicts of law the parties shall be treated as if they were all 
residents or domiciles of DelawareNew Mexico. 
 

If any action is brought by Counterparty against Guarantor under this Guaranty to enforce 
the obligation of Guarantor hereunder, the unsuccessful party in such action shall pay to the 
prevailing party therein reasonable attorneys’ fees. The attorneys’ fees award shall not be 
computed in accordance with any court fee schedule, but shall be such as to fully reimburse all 
attorneys’ fees reasonably incurred. 
 

Any notice, demand, protest or request provided for in this Guaranty, or served, given or 
made in connection with it, will be deemed properly served, given or made: (i) when delivered 
personally or by prepaid overnight courier, with a record of receipt; (ii) on the fourth day if mailed 
by certified mail, return receipt requested; or (iii) on the day of transmission, if sent by facsimile 
or electronic mail during regular business hours or the day after transmission, if sent after regular 
business hours (provided, however, that such facsimile or electronic mail will be followed on the 
same day or next business day with the sending of a duplicate notice, demand or request by a 
nationally recognized prepaid overnight courier with record of receipt), to the persons specified 
below: 
 

To Guarantor: 
 
With a copy to: 

 
To PNM: 

 
With a copy to: 

 
Guarantor and Counterparty may, at any time or from time-to-time, by written notice to the 

other, change the designation or address of the person so specified as the one to receive notices 
pursuant to this Guaranty. 
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Guarantor may not assign this Guaranty, or assign or delegate any of its rights or 
obligations hereunder, without the prior written consent of Counterparty, which consent may be 
granted or withheld in its sole discretion, and any assignment or delegation without such prior 
written consent shall be null and void and of no force or effect. 
 

This Guaranty shall be binding upon Guarantor, its successors and permitted assigns and 
shall inure to the benefit of and be enforceable by Counterparty, its successors and assigns. This 
Guaranty embodies the entire agreement and understanding between Guarantor and Counterparty 
and supersedes all prior agreements and understandings relating to the subject matter hereof. Any 
provision of this Guaranty that is prohibited or unenforceable under applicable law shall be 
ineffective to the extent of such prohibition or unenforceability without invalidating the remaining 
provisions hereof. The remedies provided in this Guaranty are cumulative and not exclusive of any 
remedies provided by law or in equity. 
  
 

IN WITNESS WHEREOF, Guarantor has executed and delivered this Guaranty as of the 
date and year first above written. 
 
GUARANTOR:   [NAME OF GUARANTOR], 
 

By:  _____________________ 
Name:  _____________________ 
Title:  _____________________ 
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EXHIBIT G 
 

Notice List 
 

 
All Notices are deemed provided in accordance with Section 17 if made to the physical and email 
addresses provided below: 
 
  
PUBLIC SERVICE COMPANY OF NEW MEXICO 
  
FACEBOOK, INC. 
  
 
  
To: 
 
Public Service Company of New Mexico Attn: Senior Vice President, Regulatory 
Affairs 
414 Silver Avenue, SW Albuquerque, NM 87102 
  
To: Facebook, Inc. 
Attn: Bobby Hollis 1 Hacker Way 
Menlo Park, CA 94025 
  
 
  
With copy to: 
Public Service Company of New Mexico Attn: Corporate Secretary 
414 Silver Avenue, SW Albuquerque, NM 87102 
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PUBLIC SERVICE COMPANY OF NEW 
MEXICO 
 

 
GREATER KUDU, LLC 

To: 
 

To: 

Public Service Company of New Mexico 
Attn: Senior Vice President and CFO 
414 Silver Ave. SW 
Albuquerque, NM 87102 
Henry.Monroy@txnmenergy.com 
 

Greater Kudu, LLC 
c/o Meta Platforms, Inc. 
Attention: Clean Energy Asset Management 
1 Meta Way 
Menlo Park, CA 94025 
Email: energycontracts@meta.com 

With copy to: 
 

With copy to: 

Public Service Company of New Mexico 
Attn: Legal Department 
414 Silver Ave. SW 
Albuquerque, NM  87102 
lawdept@txnmenergy.com  
 

Meta Platforms, Inc. 
7300 Gateway Blvd 
Dock 15 
Attn: Associate General Counsel, Energy 
Newark, CA 94560 
 
and a copy by email to: 
energylegal@meta.com 
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EXHIBIT H 
Form of Production Cost Allocation Rider 

 
PUBLIC SERVICE COMPANY OF NEW MEXICO ELECTRIC SERVICES 
1st REVISED RIDER NO. 49 CANCELLING ORIGINAL RIDER NO. 49 

 
PRODUCTION COST ALLOCATION RIDER 

 
EXPLANATION OF RIDER: The purpose of the Production Cost Allocation Rider (“Rider”) is to 
provide for recovery of under-collected production costs from an applicable customer pursuant to 
the terms and conditions of the Special Service Contract. An under-collection of the customer’s 
allocated production costs will be deemed to occur if the aggregate Actual Capacity Value Factor 
ofProduction Revenue Requirement Offset resulting from the SSC Resources serving the 
customer, during the test periodTest Period of a general rate case, is less than the aggregate 
Stipulated Capacity Value FactorProduction Revenue Requirement upon which rates had 
previously been set. 
 
The Special Service Contract with the customer shall establish a methodology to determine the 
customer’s Contribution to Production Component. Except as provided in the Special Service 
Contract, service will be furnished subject to the Company's Rules and Regulations and any 
subsequent revisions. These Rules and Regulations are available at the Company's office and 
are on file with the NMPRC. These Rules and Regulations are a part of this Schedule as if fully 
written herein. 

 
TERRITORY: All territory served by the Company in New Mexico. 
 
APPLICABILITY:  This  Rider  shall  apply  to  all  customers  taking  service  under  Rate  No.  36B   ̶ 
Special Service Rate, and Rider No. 47 ̶ Green Energy Rider.  
 
DEFINITIONS: The following definitions shall apply to this Rider: 

 
Actual Capacity Value Factor: Average of the actual Resource energy production during each CP Peak 
Hour in the test year divided by the Resource’s nameplate capacity. 
 

CP Peak Hours: Coincident peak periods proposed in the Company’s general rate cases for 
class allocations are based on anticipated highest demand hours, three years’ history for rate 
classes with weather sensitive loads, and base period actuals for rate classes that are not 
weather sensitive. 

 
Coincident Peak Production: The sum of coincident peak production for all SSC Resources 
for which Stipulated Capacity Value Factorsthat were used in a PNM general rate case utilizing 
the methodology set forth in the Special Service Contract. 

 
Deemed Under-CoAlleocation: Quantification of the total test periodTest Period under-
allocation and resulting under-collection of production costs for the period starting with the 
effectivefirst date of the Contribution to Production Component set in aTest Period from the 
Company’s last rate case and ending with the effective date of the Reset Ratenew base rates 
in the subsequent Company’s rate case filing. 
 
Reset Rate: New Contribution to Production Component determined by a deemedDeemed 
under- allocation of production costs as defined in the Special Service Contract. divided by 12 
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months and applied monthly to the Customer’s bill ($/month). 
 
Interim Period Charge: has the meaning set forth below in the Rate Methodology Section. 
 
SSC Resource: Any renewable means any energy resource,generation or any project that 
can providestorage, or capacity, resource contracted with by PNM on Customer’s behalf 
pursuant to serve the customer’s needs including but not limited to energy storage, procured 
by the Company under the terms of the Special Service Contract with the customer. 

 
Stipulated Capacity Value Factor: For any Resource with less than three years of historical 
hourly production data, theThe effective capacity value for thatany particular resource SSC 
Energy Resource stipulated between the Company and the cCustomer within the Special 
Service Contract to be used in a Company rate case in lieu of historical hourly production 
data. 

 
RATE METHODOLOGY:  The rRates established under this rider have two components. The first rate 
component is the Reset Rate. It is ongoing and collects any under allocation determined in the previous 
rate case. This rate component will remain in effect from the time this rider goes into effect until the 
effective date of a subsequent rate case where the base rates are reset. 
 
The second component is the Interim Period Charge. It is limited to collect any deemed under allocation 
experienced from the effective date of the base rates approved in the last rate case through the effective date 
of this Rider. This rate component will remain in effect for 6 months beginning at the effective date of this Rider. 

 
The two rate components under this Rider shall be established as follows: 
 

1) WithinFor the Reset Rate, within four months of the end of the test periodTest Period in a 
general rate case, the Company will compare the Actual Capacity Value Factor to the 
Production Revenue Requirement as approved in the last rate case to the Production 
Revenue Requirement Offset. For this comparison, the Production Revenue Requirement 
Offset will be based on actual production in the Test Period for all of the SSC Energy 
Resources (except for adjustments to be made due to curtailments of SSC Resources 
where PNM owes compensation to the seller under the respective Third Party PPA as 
provided for in Section 8 of the SSC), that used a Stipulated Capacity Value Factoras 
applicable. For all other SSC Energy Resources that have been in service for at least 
three years as of the date of the filing of the last rate case, PNM will use the same historical 
average energy production as projected in the last rate case. For SSC Storage 
Resources, the company will use the same SSC Storage Resource Capacity Value Factor 
as previously agreed by the Parties for each Resource. If the aggregate Coincident Peak 
Production of the Resources based on the Actual Capacity Value Factor of 
eachrespective SSC Storage Resource per the terms of the Special Service Contract.  If 
the Production Revenue Requirement Offset as calculated above is less than the 
aggregate Coincident Peak Production of the Resources based on the Stipulated 
Capacity Value Factors upon which rates were setProduction Revenue Requirement 
approved in the last rate case, an under-allocation of production costs to the customer will 
be deemed to occur. 

 
 Any Deemed Under-Collection will beallocation will be calculated for the applicable Test 
Period on an annual basis and recovered through this Rider in equal monthly amounts for 
no more than eighteen (18) months.until reset to zero upon the effective date of new base 
rates in the Company’s next rate case filing.  
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3) If a Deemed Under-Collection occurs, the Company will determine the Reset Rate as outlined 

in the Special Service Contract. 
 

4) If the aggregate Coincident Peak Production of the Resources based on the Actual Capacity 
Value Factor of each Resource is greater than the aggregate Coincident Peak Production of 
the Resources based on the Stipulated Capacity Value Factors upon which rates were set or 
if all Resources have at least three years of history, this Rider will not apply, and the Company 
shall not recover any amounts from the customer pursuant to this Rider. 

 
2) The additional The Interim Period Charge will be based on any deemed under-allocation 

covering the period between the end of the Test Period and the effective date of the Reset 
Rate. The Company will bill the Customer and recover this under collection amount as an 
additional charge included in the Reset Rate, within 6 months of the effective date of such 
Reset Rate in equal monthly payments, including a carrying charge for any deemed 
undercollection accrued on a monthly basis equal to the then-current customer deposit 
rate.  

 
5)3) Any revenues collected from the cCustomer due to the Deemed Under-Collection and , 

including the Reset Rate and the Interim Period Charge will be booked to a regulatory 
liability and shall be returned to the Company’s retail customers in the next general rate 
case where ratemaking treatment shall be determined by the Commission. 

 
6) Amounts collected under this Rider for any Deemed Under-Collection will include a carrying 

charge at the then-current customer deposit rate. 
 

TAX ADJUSTMENT: Billings under this Rider may be increased by an amount equal to the 
sum of the taxes payable under the Gross Receipts and Compensating Tax Act and all other 
taxes, fees, or charges (exclusive of ad valorem, state and federal income taxes) payable 
by the Company and levied or assessed by any governmental authority on the public utility 
service rendered, or on the right or privilege of rendering the service, or on any object or event 
incidental to the rendition of the service. 

 
TERMS OF PAYMENT: All bills are net and payable within twenty (20) days from the date of bill. 
If payment for any or all electric service rendered is not made within thirty (30) days from the date 
the bill is rendered, the Company shall apply an additional late payment charge as defined in Rate 
16 Special Charges. 

 
LIMITATION OF RATE: Electric service under this Schedule shall not be resold or shared with 
others. 
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EXHIBIT I 
 

CTP Offset Principles for SSC Storage Resources 
 

 
1. If the Company proposes, and the NMPRC subsequently approves, a different allocation 
methodology for production related costs for all retail classes in a future rate case application that 
affects the calculation of the Production Revenue Requirement and the Production Revenue 
Requirement Offset, the Parties will negotiate a new approach to replace Exhibit D-1 and to 
calculate the Contribution To Production Component included in the Special Service Rate and 
PNM Rider No. 49 – Production Cost Allocation Rider.  The Parties also agree to request NMPRC 
approval of an addendum to the then-effective SSC, to incorporate the new approach.    

2. The Parties commit to require the resource owner to document the performance of the SSC 
Storage Resources at the beginning of each calendar year, no later than January 31st, to demonstrate 
that the storage resource is functioning at a certified rated capacity. The true-up analysis conducted 
in accordance with PNM Rider No. 49 – Production Cost Allocation Rider, shall, if needed, be 
adjusted for any change to the physical rated capacity of the SSC Storage Resource. 
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Greater Kudo, LLC Letter 

PNM Exhibit JCA-4 
Is contained in the following 4 pages. 



April 21, 2025 

Henry Monroy 

Public Service Company of New Mexico 

414 Silver Ave SW 

Albuquerque, NM 87102 

Dear Henry, 

I would like to thank you and your PNM colleagues for the continued cooperation and 

commitment to innovation you have demonstrated throughout our discussions and negotiations 

over recent months. Together, PNM and Meta are continuing to exemplify what collaboration 

can look like between an electric utility and its customers. I am proud of what we are 

accomplishing together to advance economic development, environmental sustainability, grid 

reliability, and system benefits for all PNM customers. 

It is in this spirit that my Meta teammates and I express our full support for PNM’s application for 

approval of additional renewable energy and battery storage resources and the accompanying 

update to our Special Service Contract (SSC). 

Since breaking ground in Los Lunas in 2016, we have completed seven fully operational data 

center buildings, with three more buildings currently under construction, and are planning further 

expansion. Along the way, we have remained committed to our corporate goal to support our 

operations with 100% clean and renewable energy. 

These new solar and battery storage projects, the costs of which will be fully paid by Meta 

(through our wholly owned subsidiary, Greater Kudu LLC), are critical for us to continue to grow 

in New Mexico and meet our sustainability commitments while bringing benefits to PNM’s 

system and customers. The accompanying updates to the SSC align that agreement with 

PNM’s evolving system needs and the underlying renewable and battery storage contracts. 

I am proud of the positive impact that Meta’s data center investments have in the communities 

where we operate, including in Los Lunas. None of this would be possible without our valued 

partnership with PNM and the support of the NMPRC. Some highlights include: 

● We have made direct data center investments in Los Lunas of more than $2.5 billion.

● Construction has resulted in an average of 1,100 skilled trade workers on site daily

during peak construction, which is continuing with our ongoing expansion. 85% of these

workers are New Mexicans, and 65% of subcontracts have gone to local New Mexico-

based companies.

● Once completed, the site will support over 400 operational jobs.

● Contracts for the development of new clean and renewable energy projects across New
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Mexico have supported additional investment and job creation in multiple New Mexico 

communities. 

● Since 2019, Meta has provided more than $5 million in direct grant funding to over 115

Valencia County area schools and nonprofits through Meta’s Data Center Community

Action Grants program and other funding. These grants support local projects that help

put the power of technology to use for community benefit, help build strong, sustainable

communities, and improve STEAM education – to support the long-term vitality of

Valencia County.

Additional information regarding Meta’s work in New Mexico is included in the enclosed 

attachment. 

We are excited about this opportunity to spur further economic development in New Mexico, 

continue our growth in the state, and deepen our integration into our local community, and we 

greatly appreciate the Commission’s and PNM’s continued support to enable it. 

Sincerely, 

Owen Smith 

Energy Manager 

Meta 

Enclosure 
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Meta’s global fleet of data centers supports our technologies 
that empower more than 3 billion people around the world to 
share ideas, offer support and make a difference.

datacenters.atmeta.com

We prioritize sustainability

Data center investment 
in New Mexico 

$2.5B+
Broke ground on the  
Los Lunas Data Center

2016

Skilled trade workers on site at 
peak construction

1,100
Grants and sponsorships provided 
locally since 2019 

210+

Operational jobs supported 
once completed 

400+

Direct funding to Valencia 
County-area schools and 
nonprofits

$4.9M+

Meta’s goal is to be water 
positive in 2030, where we 
restore more water than  
we consume.

The Los Lunas Data Center is part of Meta’s global infrastructure that brings our technologies 
and services to life. 

Meta’s Los Lunas Data Center

Our data centers’ electricity  
use is matched with 100%  
clean and renewable energy, 
and our global operations have 
reached net zero emissions.

Meta-supported projects are 
adding 885 megawatts of 
new renewable energy and 
100 megawatts of battery 
storage in New Mexico.
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We are committed to supporting the community through sourcing 
labor and materials locally where we can, volunteering, partnering 
with local chambers, and supporting local schools, nonprofits and 
community projects.

Partnering with New Mexico

We’re proud to support 
community projects led by: 

Be Pro Be Proud New Mexico

Belen Consolidated Schools

Belen Public Library

Explora

Friends of Whitfield Wildlife Conservation Area

Los Lunas Public Library

Los Lunas Schools

New Mexico Governor’s STEM Challenge

New Mexico Museum of Natural History & Science

Teaching Outdoors to ALL Learners (TOTAL NM)

Teeniors

United Way of North Central New Mexico

University of New Mexico — Valencia Campus

Valencia County Business Incubator

Valencia County Literacy Council

Valencia Shelter Services

Wilderwood

facebook.com/LosLunasDataCenterQR CODE

Supporting local schools and nonprofits
We support the community through our annual Data Center 
Community Action Grants program and other direct funding 
for projects that put the power of technology to use for 
community benefit, give people the power to build strong, 
sustainable communities, and improve STEAM education. 

Water restoration
Our goal is to restore more water to local watersheds in New 
Mexico than we consume by supporting water restoration and 
conservation projects led by local community partners, including:
• Amigos Bravos
• Audubon Southwest
• National Forest Foundation
• Rocky Mountain Youth Corps
• Trout Unlimited

Minimizing water use
We are proud to build some of the most sustainable data centers 
in the world and prioritize on-site water efficiency.  
The Los Lunas Data Center: 
• Uses cooling technology that is significantly more water

efficient than the industry standard.
• Reuses water numerous times before discharging it 

as wastewater.
• Is landscaped with native vegetation where possible to

reduce irrigation demands.
• Captures and infiltrates rainwater on site. 
• Incorporates water-saving fixtures and technologies within

data center facilities.

Prioritizing sustainability
Meta approaches sustainability from the ground up — from 
design and construction to operations — by prioritizing 
energy efficiency and renewable energy, water stewardship, 
and responsibly managing the end of life of our equipment. 
Our operational data center buildings achieve LEED® Gold 
certification by focusing on efficiency, sustainability and 
innovation. We worked with the Public Service Company of New 
Mexico (PNM) to meet our 100% clean and renewable energy 
goal. We support 11 new renewable energy projects and two 
battery storage projects in New Mexico, and helped create a 
renewable energy program for other customers looking to meet 
their renewable energy goals. 
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GCG#5338421

BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF PUBLIC SERVICE ) 
COMPANY OF NEW MEXICO’S APPLICATION ) 
FOR APPROVAL OF AN AMENDED SPECIAL ) 
SERVICE CONTRACT WITH GREATER KUDU ) Case No. 25-00048-UT
LLC, THREE PURCHASED POWER AGREEMENTS)
AND THREE ENERGY STORAGE AGREEMENTS ) 
PURSUANT TO 17.9.551 NMAC, AMENDED RATE ) 
NO. 36B, AMENDED RIDER NO.47 AND AMENDED ) 
RIDER NO. 49 ) 

) 
PUBLIC SERVICE COMPANY OF NEW MEXICO ) 

) 

AFFIDAVIT

STATE OF NEW MEXICO ) 
) ss

COUNTY OF BERNALILLO ) 

JULIO C. AGUIRRE, Director, Pricing and Customer Strategy, PNMR Services

Company, upon being duly sworn according to law, under oath, deposes and states:  I have read 

the foregoing Direct Testimony of Julio C. Aguirre, and it is true and accurate based on my 

own personal knowledge and belief.

DATED this 13th day of June, 2025. 

/s/ 
JULIO C. AGUIRRE




